
AGENDA ITEM 7

DISCUSSION AND CONSIDERATION OF ADOPTING PROPOSED
REGULATORY LANGUAGE TO AMEND TITLE 16, CCR SECTION 4170,
ETHICAL STANDARDS OF PRACTICE.

The following are attached for review:

• Notice
• Original Proposed text
• Initial Statement of Reasons
• Proposed Modified text

Board Meeting - San Diego November 13, 2014



TITLE 16. CALIFORNIA BOARD OF OCCUPATIONAL THERAPY

NOTICE IS HEREBY GIVEN that the California Board of Occupational Therapy
(CBOT) is proposing to take the action described in the Informative Digest. Any person
interested may submit statements or arguments relevant to the action proposed in writing.
Written comments, including those sent by mail, facsimile, or email to the addresses listed
under Contact Person in this Notice, must be received by the Board at its office not later
than 5:00 pm on February 3,2014.

The Board does not intend to hold a hearing in this matter. If any interested party
wishes that a hearing be held, he or she must make the request in writing to the Board. The
request must be received in the CBOT office not later than 5:00 pm on January 20, 2014.

The Board, upon its own motion or at the instance of any interested party, may
thereafter adopt the proposals substantially as described below or may modify such
proposals if such modifications are sufficiently related to the original text. With the
exception of technical or grammatical changes, the full text of any modified proposal will be
available for 15 days prior to its adoption from the person designated in this Notice as
Contact Person and will be mailed to those persons who submit written or oral testimony
related to this proposal or who have requested notification of any changes to the proposal.

Authority and Reference: Pursuant to the authority vested by sections 2570.3 and
2570.20 of the Business and Professions Code (BPC), and to implement, interpret or make
specific sections 2570.28, the Board is proposing to revise Division 39, Title 16 of the
California Code of Regulations (CCR) as follows:

INFORMATIVE DIGEST

Informative Digest

Existing regulations contained in section 4170 of Division 39 of Title 16 of the
California Code Regulations identify Ethical Standards of Practice that have been adopted
by the Board. Any violation of the adopted standards would constitute grounds for the
CBOT to take an enforcement action against a licensee. This proposed action provides
more detail and clarity regarding the Board's existing professional standards to better serve
the profession and public on expected standards and otherwise assist in identifying
potential ethical dilemmas.

Policy Statement/Anticipated Benefits of Proposal

Pursuant to BPC section 2570.25, protection of the public shall be the highest
priority of the CBOT in exercising its licensing, regulatory, and disciplinary functions. The
intent and design of the proposed action is to promote public protection and otherwise
enhance the CBOT's regulatory and disciplinary functions.

Consistency with Existing State Regulations

The Board has conducted a review of any related regulations and has determined
that these are the only regulations dealing with Ethical Standards of Practice for
Occupational Therapists. Therefore, this regulatory proposal is consistent and compatible
with existing state regulations.
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FISCAL IMPACT ESTIMATES

Fiscal Impact on Public Agencies Including Costs or Savings to State Agencies or
Costs/Savings in Federal Funding to the State: None

Nondiscretionary Costs/Savings to Local Agencies: None

Local Mandate: None

Local Agency or School District for Which Government Code Sections 17500-17630
Require Reimbursement: None

Business Impact: This regulation will not have a significant statewide adverse economic
impact directly affecting business including the ability of California businesses to compete
with business in other states.

RESULTS OF ECONOMIC IMPACT ANALYSIS:

The Board has determined that this regulatory proposal will not have an adverse
impact on the creation of jobs or new businesses or the elimination of jobs or existing
businesses or the expansion of businesses in the State of California.

Benefits of the Proposed Regulation

The intent and design of the proposed action is to promote public protection and
otherwise enhance the CBOT's regulatory and disciplinary functions.

Cost Impact on Affected Private Persons:

The Board is not aware of any cost impacts that a representative private person or
business would necessarily incur in reasonable compliance with the proposed action.

Effect on Housing Costs: None

Effect on Small Business:

The Board has determined that compliance with proposed regulations would not
affect small business. Individual occupational therapy practitioners are required to comply
with regulations that have been adopted by the Board which are necessary for public
protection. The Board acknowledges the potential exists that the owner or an employee of
a small occupational therapy business might subject their license to an enforcement action
for violating professional and ethical standards. The Board does not anticipate a significant
number of small businesses would be affected and any detrimental impact or hardship that
might be incurred would be outweighed by the Board's mandate to protect the health,
safety, and welfare of California consumers.

CONSIDERATION OF ALTERNATIVES

The Board must determine that no reasonable alternative considered it considered to
the regulation or that has otherwise been identified and brought to its attention would either

2



be more effective in carrying out the purpose for which the action is proposed or would be
as effective as and less burdensome to affected private persons than the proposal
described in this Notice or would be more cost-effective to the private persons and equally
effective in implementing the statutory policy or other provision of law.

Any interested person may present statements or arguments orally or in writing
relevant to the above determinations within the timeframes identified in this Notice, or at a
hearing in the event that such a request is made by the public.

TEXT OF PROPOSAL

Copies of the exact language of the proposed regulation, and any document
incorporated by reference, and of the initial statement of reasons, and all of the information
upon which the proposal is based, may be obtained from the contact person listed below.

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND
RULEMAKING FILE:

All the information upon which the proposed regulation is based is contained in the
rulemaking file, which is available for public inspection by contacting the person named
below.

You may obtain a copy of the final statement of reasons once it has been prepared,
by making a written request to the contact person named below or by accessing the Board's
website as listed below.

CONTACT PERSON:

Inquiries or comments concerning the proposed rulemaking action may be
addressed to:

Jeff Hanson
California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815
(916) 263-2294 (Tel)
(916) 263-2701 (Fax)
cbot@dca.ca.gov

The backup contact person is:

Heather Martin
California Board of Occupational Therapy
2005 Evergreen Street, Suite 2050
Sacramento, CA 95815
(916) 263-2294 (Tel)
(916) 263-2701 (Fax)
cbot@dca.ca.gov

Website Access: All materials regarding this proposal can be found on-line at
www.bot.ca.gov > Laws and Regulations> Proposed Regulations.
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CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
Title 16, Division 39, California Code of Regulations

Proposed Text

Proposed amendments are shown by strikeout for deleted text and underlined for new
text.

Amend Title 16, Division 39, Article 8 California Code of Regulations to read as follows:

Article 8. Ethical Standards of Practice Service Delivery Standards

§ 4170. Ethical Standards of Practice

A violation of any ethical standard of practice constitutes grounds for disciplinary action.
Every person who holds a license, certificate or ~ limited permit issued by the board. or is
practicing on a license issued by another state pursuant to section 2570.4 of the Code.
shall comply with the following ethical standards of practice:
(a) Occupational therapy practitioners shall comply with state and federal laws pertaining
to discrimination.
(1) An occupational therapy practitioner's services shall reflect an understanding of how
those services can be affected by socio-economic factors such as economic status. age.
ethnicitv. race. disability. marital status. sexual orientation. gender. gender identity.
religion. residence. culture. political affiliation. and insurance coverage.
(2) An occupational therapist offering free or reduced-fee occupational therapy services
shall exercise the same standard of care when providing those services as for full fee
services.
(b) Occupational therapy practitioners shall take reasonable precautions to avoid imposing
or inflicting harm upon the client or to his or her property.
(1) Occupational therapy practitioners shall not exploit clients in any manner or harm
recipients of occupational therapy services. students. research participants. or employees.
(2) Occupational therapy practitioners shall, while a relationship exists as an occupational
therapy practitioner. educator. researcher. supervisor. or employer and within six (6)
months of termination of occupational therapy services. avoid relationships or associations
that include. but are not limited to emotional. physical. psychological. financial. social, or
activities that interfere with professional judgment and objectivity .including avoiding:
(A) Any sexual relationship or activity. whether consensual or nonconsensual. with any
recipient of service, including family or significant other, student. research participant. or
employee, and
(B) Bartering for services or establishing any relationship to further one's own physical.
emotional. financial. political. or business interests at the expense of the best interests of
recipients of services. or the potential for exploitation and conflict of interest.
(c) Occupational therapy practitioners shall collaborate with clients, caretakers or other
legal guardians in setting goals and priorities throughout the intervention process.
(1) Occupational therapy practitioners shall fully inform the client of the nature, risks, and
potential outcomes of any interventions.
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(2) Occupational therapy practitioners shall obtain informed consent from clients involved
in research activities and indicate in the medical record that they have fully informed the
client of potential risks and outcomes.
(3) Occupational therapy practitioners shall respect the client's right to refuse services Gf

involvement in researoh or eduoational activities.
(4) Occupational therapy practitioners shall maintain patient confidentiality unless
otherwise mandated by local, state or federal regulations.
(d) Occupational therapy practitioners shall perform occupational therapy services only
when they are qualified by education, training, and experience to do so':"
(1) Oooupational therapy practitioners shall hold the appropriate oredentials for the
servioes they provide.
(2) Oooupational therapy praotitioners and shall refer to or consult with other service
providers whenever such a referral or consultation is necessary for the care of the client.
Such referral or consultation should shall be done in collaboration with the client.
(e) Occupational therapy practitioners shall. through completion of professional
development activities required for license renewal or in other ways assure continued
competence with respect to his or her own current practice and technology.
CD Occupational therapy practitioners shall report to the Board any acts committed by
another occupational therapy practitioner that they have reason to believe are unethical or
illegal in practice. education. research. billing. or documentation. and shall cooperate with
the Board by providing information. documentation. declarations. or assistance as may be
allowed by law.
(g) Occupational therapy practitioners shall make all other mandatory reporting to the
appropriate authorities as required by law.
tet ib.lOccupational therapy practitioners shall comply with the Occupational Therapy
Practice Act, the California Code of Regulations, and all other related local, state, and
federal laws':".and shall comply with the following:
(1) Practice occupational therapy only when holding a current and valid license issued by
the Board. and appropriate national. state. or other requisite credentials for the services
they provide; and
(2) Practice occupational therapy within his or her own level of competence and scope of
practice.
~ ill...Occupational therapy practitioners shall provide accurate information about
occupational therapy services'!'
(1) Oooupational therapy praotitioners and shall accurately represent their credentials,
qualifications, education, experience, training, and competence.
~ill Occupational therapy practitioners shall disclose any professional, personal,
financial, business, or volunteer affiliations that may pose a conflict of interest to those
with whom they may establish a professional, contractual, or other working relationship.
~ill Occupational therapy practitioners shall refrain from using not use or partioipating
participate in the use of any form of communication that contains false, fraudulent,
deceptive statements or claims.
~.ill Occupational therapy practitioners shall report to the Board acts constituting grounds
for discipline as defined in Section 2570.28 of the Occupational Therapy Practice Act.

Note: Authority Cited: Business and Professions Code section 2570.20. Reference:
Business and Professions Code sections 2570.4. 2570.20 and 2570.36.
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CALIFORNIA BOARD OF OCCUPATIONAL THERAPY

INITIAL STATEMENT OF REASONS

Subject Matter of Proposed Regulations: Ethical Standards of Practice

Section Affected: Title 16, Division 39, California Code of Regulations (CCR), Section 4170

Introduction

The California Board of Occupational Therapy (Board) is the state agency that regulates
the practice of occupational therapy. The Board's highest priority in exercising its licensing,
regulatory, and disciplinary functions is to protect and promote the health, safety and
welfare of California consumers. The Board administers, coordinates, and enforces
provisions of the laws and regulations pertaining to occupational therapy.

Purpose

Existing regulations identify and provide practice standards that occupational therapy
practitioners must abide by in providing services to the public. Any violation of these
standards serves as grounds for disciplinary action against a licensee. This proposed
action enhances and removes ambiguity regarding several aspects of existing ethical
standards by providing more detail and clarity regarding the requirements.

Factual Basis/Rationale

Amend Title of Article 8

The existing title of Article 8 is 'Ethical Standards of Practice.' This proposed action will
amend the title to read "Service Delivery Standards".

The Board is seeking this amendment because 16 CCR Section 4170 titled 'Ethical
Standards of Practice,' and 16 CCR Section 4175 titled 'Minimum Standards for Infection
Control' are incorporated under this Article. A pending regulatory action (2013-1119-04S)
regarding 16 CCR Section 4172 pertaining to 'Standards of Practice for Telehealth,' if
approved by the Office of Administrative Law, will also be incorporated into this Article.

Thus the existing title is too specific and not representative of all language that is, and
potentially might be, incorporated into the Article. The proposed new title "Service Delivery
Standards" is broader than the existing title and describes the various standards affecting
practice that are incorporated under this Article. The proposed action promotes clarity.

First Paragraph of 16 CCR Section 4170

The first paragraph of existing Section 4170 establishes the section applies to licensees
and limited permit holders. The paragraph has been amended, deleting reference to
"certificate" and adds new language "or is practicing on a license issued in another state."



The Board is seeking this modification since occupational therapy assistants are now
"licensed" as opposed to "certified" (SB 821, Committee on Business, Professions and
Economic Development, Chapter 307, Statutes 2009); it is no longer necessary for
"certificate" to be referenced in the regulation. Since existing statutes and regulations
provide for license exemptions in certain circumstances and conditions, the Board feels it is
necessary to adopt language that clarifies that these ethical standards also apply to out-of-
state practitioners providing or rendering services under licensing exemptions established
in Business and Professions Code Section 2570.4 and Title 16 CCR Section 4116.

16 CCR Section 4170(a)

Existing language establishes occupational therapy practitioners shall comply with state
and federal laws pertaining to discrimination. The Board is proposing to expand and clarify
the meaning of existing 16 CCR Section 4170(a) by adding subsection (1) to clarify that
practitioners must take into account various factors, when providing services and
subsection (2) to establish that practitioners offering free or reduced-fee services shall
exercise the same standard of care as full-fee services.

The Board is seeking these amendments to establish and clarify there are many factors
that must be considered when rendering services to different populations. The Board also
feels it is necessary to establish and clarify that in the event a practitioner decides to
provide free or reduced fee services, the practitioner shall not construe that to mean, in any
way, the services can be provided in a substandard manner.

16 CCR Section 4170(b)(1)

Existing language established occupational therapy practitioners must take reasonable
precautions to avoid imposing or inflecting harm to a client or to his or her property. The
Board is proposing to expand this ethical standard to establish that a practitioner shall not
exploit or harm a recipient of occupational therapy services (client), but also shall not harm
any students, research participants, or employees.

The Board is seeking this amendment because existing language is too limited in only
specifying clients and wishes to clarify that the meaning of 'harm' in this section also
applies to other relationships that a practitioner might be involved in, including relationships
with students, research participants, or employees.

16 CCR Section 4170(b)(2)

Existing language establishes that it is an ethical violation to enter into a relationship or
activity that interferes with professional judgment and objectivity. The Board is proposing to
expand and clarify the meaning of this section by establishing that while a relationship
exists as an occupational therapy practitioner, educator, researcher, supervisor, or
employer, and within six (6) months of termination of occupational therapy services,
practitioners must avoid relationships which may include emotional, physical,
psychological, financial, or social relationships that interfere with professional judgment and
objectivity.
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The Board is seeking this amendment because existing language would benefit by
clarifying the various roles and types of relationships or activities that would fall within the
meaning and intent of this section. The Board believes it is necessary to establish a time
period, in this case six (6) months, from when a professional relationship terminates to
when it would be allowable by parties to explore or pursue a prohibited relationship without
committing a violation this section.

The Board is proposing further modification to 16 CCR Section 4170(b)(2) by adding
additional subsections (A) and (B) pertaining to sexual relationships and bartering for
services. Proposed Section 16 CCR 4170(b)(2)(A) would establish and clarify that it is an
ethical violation to enter into a sexual relationship (either consensual or nonconsensual)
with any recipient of services, any family member or significant other of the recipient of
services, any student, any research participant, or anny employee. Proposed 16 CCR
Section 4170(b)(2)(B) would establish and clarify that it is an ethical violation for bartering
for services or any relationship established as an occupational therapy practitioner to
further one's own interests at the expense of, or exploitation of, or in a conflict of interest,
with the recipient of services.

The Board is seeking these amendments because regulations make no specific reference
to sexual relationships or sexual bartering for services. The Board feels it is beneficial and
in the best interests of the public and profession to make specific reference to these issues
and dispel any notion these standards would not apply if a sexual relationship or activity is
consensual or that they only apply to the recipient of services.

16 CCR Section 4170(c)(3)

Existing language establishes it is an ethical violation if a practitioner does not respect a
client's right to refuse professional services or involvement in research or educational
activities. The Board is proposing to amend the language to delete "or involvement in
research or educational activities.

The Board seeks this amendment for brevity and conciseness. Elimination of the language
does not change the meaning or intent of this subsection. A client has the right to refuse
any and all services in any and all situations. The Board feels it is not necessary to draw
any distinction to research or educational activities in the meaning of this subsection.

16 CCR Section 4170(d)

Existing language establishes "Occupational therapy practitioners shall perform
occupational therapy services only when they are qualified by education, training, and
experience to do so." The Board proposes to eliminate existing 16 CCR Section
4170(d)(1), "Occupational therapy practitioners shall hold appropriate credentials for the
services they provide" and moves it to a new section, Section 4170(h)(1). This amendment
will also deleting reference to 16 CCR Section 4170(d)(2) but maintains the language in
Section 4170(d). The Board is amending language "Such referral or consultation should
be done in collaboration with the client," by deleting "should" and replacing it with "shall."

The Board is seeking these amendments to make the language clearer and formatted in a
manner that is better for the section. Modification to the language "Such referral or
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consultation shall be done in collaboration with the client" was necessary for clarity
because existing language appears to makes it an option, where replacing it with "shall"
makes it a requirement which is the Board's intent. This correction is consistent with the
standards and core values of the profession.

16 CCR Section 4170(e)

The Board is proposing to establish new language in 16 CCR Section 4170(e) requiring
practitioners to maintain competence in their own practice area(s) through course work and
activities that are specific to the practitioner's own area(s) of practice and/or use of
practice-specific technology.

The Board is seeking this new language because it feels it is necessary to clarify the intent
of its continuing competence requirement which is for practitioners stay current and aware
of emerging trends and technologies in their practice areas. This will result in better and
safer services provided to the public.

{Existing language in 16 CCR Section 4170(e) is being moved to Section 4170(h)}

16 CCR Section 4170(f)

The Board is proposing to establish new language in 16 CCR Section 4170(f) to define and
clarify Business and Professions Code section 2570.36, which requires practitioners to
report to the Board any acts committed by an applicant or another occupational therapy
practitioner that they believe violates any law or regulation administered by the Board or is
illegal. The reporting practitioner is also responsible for cooperating with the Board by
providing information, documentation, declarations, or assistance as may be allowed law.

The Board is seeking this new language to define, clarify, administer, and implement the
statute. Implementation of this proposed regulation will foster principles supported by the
profession, establish and clarify expected standards of conduct for practitioners, and
otherwise help resolve ethical dilemmas. The Board must be notified when a practitioner
behaves unethically or performs in a negligent or incompetent manner in order for it to fulfill
its mandate to protect the public.

{Existing language in 16 CCR Section 4170(f) is being moved to Section 4170(i)}

16 CCR Section 4170(g)

The Board is proposing to establish new language in 16 CCR Section 4170(g) establishing
"Occupational therapy practitioners shall make all mandatory reporting to appropriate
authorities as required by law." As an example, occupational therapy practitioners are
mandated to report known or reasonably suspected incidents of child abuse or neglect
pursuant to Penal Code Section 11166, and elder abuse pursuant to Welfare and
Institutions Code section 15630.

The Board seeks this new language to define and clarify the expectations placed on
occupational therapy practitioners to make mandated reports as required by law. Adoption
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of this language will enhance the Board's ability to take administrative disciplinary action for
these violations.

Existing language in 16 CCR Section 4170(e) is being moved to subsection (h)

Existing language establishes occupational therapy practitioners shall comply with the
Occupational Therapy Practice Act, the California Code of Regulations, and all other
related local, state, and federal laws. The Board is proposing to add new language in
subsection (1) that will establish and clarify occupational therapy practitioners may only
practice when they hold a current and active license issued by the Board or other requisite
credentials for the services they provide, and subsection (2) that will establish and clarify
that occupational therapy practitioners provide services within his or her own competence
level and scope of practice.

The Board is seeking the new language to provide clarification to practitioners that
practicing on an expired license is a violation of law; just because they have been issued a
license, does not mean they are authorized to provide services once the license expires.
Practitioners should not provide services unless they possess the level of knowledge, skill,
and ability (e.g., education and experience) consistent with best practices and regard for
client safety. Implementation of this proposed language will clarify and establish principles
and standards that practitioners should already be following, but will now be more easily
held accountable should they fail to abide by these standards.

Existing language in 16 CCR Section 4170(f) is being moved to subsection (i).

Existing language establishes occupational therapy practitioners shall provide accurate
information about occupational therapy services. The Board is proposing to delete
reference to existing subsection (1) but maintains and integrates the language "and shall
accurately represent their credentials, qualifications, education, experience, training, and
competence" into 16 CCR Section 4170(i).

The Board is seeking this amendment because the language contained in subsection (1)
can be easily integrated into the section. This change is technical and formatting in nature.
It does not change the meaning and intent of the existing regulation.

Existing language in 16 CCR Section 4170(f)(2) is being moved to subsection (j)

Existing language establishes occupational therapy practitioners shall disclose conflicts of
interest with those whom they may establish a professional, contractual, or working
relationship. The Board is not proposing any change to existing language.

The Board is seeking this amendment to make technical and formatting changes to the
Section that does not affect the meaning or intent of the existing regulation.

Existing language in 16 CCR Section 4170(f)(3) is being moved to subsection (k)

Existing language establishes an occupational therapy practitioner shall refrain from using
or participating in the use of any communication that is false, fraudulent, deceptive
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statements or claims. The Board is proposing to delete language "refrain from" and replace
it with "not use".

The Board is seeking these amendments to make the language specific and more direct as
opposed to a passive suggestion. This amendment also makes minor technical formatting
changes to place this language in its own subsection.

Existing language in 16 CCR Section 4170(g) is being moved to Section 4170(1)

Existing language establishes occupational therapy practitioners shall report to the Board
acts constituting grounds for discipline as defined in Business and Professions Code
section 2570.8. The Board is not proposing any change to existing language.

The Board is seeking this amendment to make technical and formatting changes to the
Section that does not affect the meaning or intent of the existing regulation.

Amend Authorities and Reference

The Board is proposing a technical edit by adding Business and Professions Code sections
'2570.4' and '2570.36' in the reference section for the note of authorities and references.
BUSINESS IMPACT:

This regulation will not have an adverse economic impact on business.

ECONOMIC IMPACT ANALYSIS

Background
The purpose of the proposed regulatory action is to establish and expand existing
regulations relating to ethical standards of practice for occupational therapy practitioners.
The proposed regulatory action will enhance and foster the Board's role in administering,
regulating, and taking disciplinary action against occupational therapy practitioners who
violate these principals.

Creation or Elimination of Jobs Within California
The Board has determined the proposed regulatory action will not create or eliminate jobs
within California for reasonable compliance with the proposed action. The proposed
regulatory action expands, defines, and clarifies standards and principles held by the
profession in delivering occupational therapy services to the public and do not have a direct
correlation on creation or elimination of jobs for reasonable compliance.

Creation of New Business or Elimination of Existing Business Within California
The Board has determined the proposed regulatory action will not create new business or
eliminate existing business within California for reasonable compliance with the proposed
action. The Board does not anticipate that any healthcare or rehabilitation businesses
seeking to establish itself in California, or that currently does business in California, would
decline opening a business or close an existing business based on implementation of
professional standards that are widely held, and nationally recognized.

Expansion of Business Within California
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The Board has determined the proposed regulatory action will not expand business within
California. The proposed regulatory action expands, defines, and clarifies standards and
principles for the delivery of occupational therapy services to California consumers and
does not contain any inducement for expansion of business.

Benefits of Regulations

This proposed regulatory change serves to:

• Identify and describe principles and standards accepted and supported by the
occupational therapy profession.

• Inform the public of established principles and standards to which occupational
therapy practitioners should adhere and will be held accountable.

• Make transparent and clear the standards of conduct expected of occupational
therapy practitioners.

• Assist occupational therapy personnel in recognition and resolution of ethical
dilemmas.

• Enhance and facilitate the Board's regulatory role in enforcing and regulating the
profession to ensure public protection.

SPECIFIC TECHNOLOGIES OR EQUIPMENT:

This regulation does not mandate the use of specific technologies or equipment.

CONSIDERATION OF ALTERNATIVES:

No reasonable alternative to the regulation would be either more effective in carrying
out the purpose for which the action is proposed or would be as effective and less
burdensome to affected private persons than the proposed regulations.

Alternative 1:
The Board considered doing nothing and leaving the provisions as they are written.

This alternative was rejected because the Board's existing ethical standards do not contain
the detail and definition that is contained in this proposed action. Without providing the
level of detail contained in this action the Board's ability to take disciplinary action against a
licensee may prove to be more difficult or hindered. The level of detail contained in this
action will better help practitioners avoid ethical violations and assist the public in
identifying and/or avoiding ethical dilemmas with their occupational therapy practitioner.

Alternative 2:
The Board considered incorporating the American Occupational Therapy

Association's 'Occupational Therapy Code of Ethics and Ethical Standards' by reference
into the Board's ethical standards regulatory language. This alternative was rejected
because they standards were developed by a professional organization as opposed to a
regulatory agency and the standards were written in a manner that would be difficult to
enforce or regulate.
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CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
Title 16, Division 39, California Code of Regulations

Proposed Text

Proposed amendments are shown by strikeout for deleted text and underlined for new text.

Amend Title 16, Division 39, Article 8 California Code of Regulations to read as follows:

Article 8. Ethical Standards of Practice Service Delivery Standards

§ 4170. Ethical Standards of Practice

A violation of any ethical standard of practice constitutes grounds for disciplinary action.
Every person who holds a license, certificate or ~ limited permit issued by the board, or is
practicing on a license issued by another state pursuant to section 2570.4 of the Code, shall
comply with the following ethical standards of practice:
(a) Occupational therapy practitioners shall comply with state and federal laws pertaining to
discrimination.
(1) An occupational therapy practitioner 9FaetitieFlsF'88sFVies88101allFsflset aFi l:IFl8SF8taFl8iFlfiJ
ef lo1e'Ntlo1e8s8sF\'ieS8 eaFiBS affsets8 BY8eeie seeFiemie faeteF8 8l:1elo1a8 shall provide
services that shall not discriminate nor show prejudice against consider how a client's or
patient's economic status, age, ethnicity, race, disability, marital status sexual orientation,
gender, gender identity, religion, residence, or culture, gelitieal affiliatieFl, aFl8 OE insurance
coverage impact health care practices and incorporate these considerations into the
provision of his or her services.
(2) An occupational therapist offering free or reduced-fee occupational therapy services shall
exercise the same standard of care when providing those services as for full fee services.
(b) Occupational therapy practitioners shall take reasonable precautions to avoid imposing or
inflicting harm upon the client or to his or her property.
(1) Occupational therapy practitioners shall not exploit clients in any manner or harm
recipients of occupational therapy services, students, research participants, or employees.
(2) Occupational therapy practitioners shall, while a relationship exists as an occupational
therapy practitioner, educator, researcher, supervisor, or employer and within six (6) months
of termination of occupational therapy services, avoid relationships or associations that
include, but are not limited to emotional, physical. psychological, financial. social, or activities
that interfere with professional judgment and objectivity ,including avoiding:
(A) Any sexual relationship or activity, whether consensual or nonconsensual. with any
recipient of service, including family or significant other, student. research participant. or
employee, and
(B) Bartering for services or establishing any relationship to further one's own physical.
emotional. financial. political, or business interests at the expense of the best interests of
recipients of services, or the potential for exploitation and conflict of interest.
(c) Occupational therapy practitioners shall collaborate with clients, caretakers or other legal
guardians in setting goals and priorities throughout the intervention process.
(1) Occupational therapy practitioners shall fully inform the client of the nature, risks, and
potential outcomes of any interventions.

1



(2) Occupational therapy practitioners shall obtain informed consent from clients involved in
research activities and indicate in the medical record that they have fully informed the client
of potential risks and outcomes.
(3) Occupational therapy practitioners shall respect the client's right to refuse services 9f

involvement in research or educational activities.
(4) Occupational therapy practitioners shall maintain patient confidentiality unless otherwise
mandated by local, state or federal regulations.
(d) Occupational therapy practitioners shall perform occupational therapy services only when
they are qualified by education, training, and experience to do so-
(1) Occupational therapy practitioners shall hold the appropriate credentials for the services
they provide.
(2) Occupational therapy practitioners and shall refer to or consult with other service
providers whenever such a referral or consultation is necessary for the care of the client.
Such referral or consultation should shall be done in collaboration with the client.
(e) Occupational therapy practitioners shall, through completion of professional development
activities required for license renewal or in other ways assure continued competence with
respect to his or her own current practice and technology.
(f) Occupational therapy practitioners shall report to the Board any acts committed by another
occupational therapy practitioner that they have reason to believe are unethical or illegal in
practice. education, research, billing, or documentation. and shall cooperate with the Board
by providing information, documentation, declarations, or assistance as may be allowed by
law.
(g) Occupational therapy practitioners shall make all other mandatory reporting to the
appropriate authorities as required by law.
tej (h) Occupational therapy practitioners shall comply with the Occupational Therapy
Practice Act, the California Code of Regulations, and all other related local, state, and federal
laws-, and shall comply with the following:
(1) Practice occupational therapy only when holding a current and valid license issued by the
Board, and appropriate national, state, or other requisite credentials for the services they
provide; and
(2) Practice occupational therapy within his or her own level of competence and scope of
practice.
ff) .ill.Occupational therapy practitioners shall provide accurate information about
occupational therapy services-
(1) Occupational therapy practitioners and shall accurately represent their credentials,
qualifications, education, experience, training, and competence.
~ill Occupational therapy practitioners shall disclose any professional, personal, financial,
business, or volunteer affiliations that may pose a conflict of interest to those with whom they
may establish a professional, contractual, or other working relationship.
~OO Occupational therapy practitioners shall refrain from using not use or participating
participate in the use of any form of communication that contains false, fraudulent, deceptive
statements or claims.
f§)ill Occupational therapy practitioners shall report to the Board acts constituting grounds
for discipline as defined in Section 2570.28 of the Occupational Therapy Practice Act.

Note: Authority Cited: Business and Professions Code section 2570.20. Reference: Business
and Professions Code sections 2570.4, 2570.20 and 2570.36.

2



AGENDA ITEM 8

DISCUSSION AND CONSIDERATION OF AMENDING TITLE 16,
CCR SECTION 4172, STANDARDS OF PRACTICE FOR TELEHEALTH.

The following are attached for review:

• Section 4172, current regulatory language
• BPC section 2290.5, current statute
• Letter requesting clarification regarding existing language
• Assembly Bill 809, amending BPC 2290.5
• Rulemaking calendar

Board Meeting - San Diego November 13, 2014



§ 4172. Standards of Practice for Telehealth

(a) In order to provide occupational therapy services via telehealth as defined in Section 2290.5

of the Code, an occupational therapist or occupational therapy assistant providing services to a

patient or client in this State must have a valid and current license issued by the Board.

(b) An occupational therapist shall obtain informed consent from the patient or client prior to

delivering occupational therapy services via telehealth consistent with Section 2290.5 of the

Code.

(c) Prior to providing occupational therapy services via telehealth:

(1) an occupational therapist shall determine whether an in-person evaluation is necessary and

ensure that a therapist must be available if an onsite visit is required and;

(2) an occupational therapist shall determine whether in-person interventions are necessary. If it

is determined that in-person interventions are necessary, an on-site occupational therapist or

occupational therapy assistant shall provide the appropriate interventions.

(d) In making the determination whether an in-person evaluation or in-person interventions are

necessary, an occupational therapist shall consider: the complexity of the patient's/c1ient's

condition; his or her own knowledge, skills, and abilities; the nature and complexity of the

intervention; the requirements of the practice setting; and the patient's/client's context and

environment.

(e) An occupational therapist or occupational therapy assistant providing occupational therapy

services via telehealth must:

(1) Exercise the same standard of care when providing occupational therapy services via

telehealth as with any other mode of delivery of occupational therapy services;

(2) Provide services consistent with section 2570.2(k) of the Code; and

(3) Comply with all other provisions of the Occupational Therapy Practice Act and its attending

regulations, including the ethical standards of practice set forth in section 4170, as well as any

other applicable provisions of law.

(f) Failure to comply with these regulations shall be considered unprofessional conduct as set

forth in the Occupational Therapy Practice Act.

Note: Authority Cited: Business and Professions Code section 2570.20. Reference: Business
and Professions Code sections 2290.5 and 2570.20.



BPe section 2290.5
(a) For purposes of this division, the following definitions shall apply:
(1) "Asynchronous store and forward" means the transmission of a patient's medical information
from an originating site to the health care provider at a distant site without the presence of the
patient.
(2) "Distant site" means a site where a health care provider who provides health care services is
located while providing these services via a telecommunications system.
(3) "Health care provider" means a person who is licensed under this division.
(4) "Originating site" means a site where a patient is located at the time health care services are
provided via a telecommunications system or where the asynchronous store and forward service
originates.
(5) "Synchronous interaction" means a real-time interaction between a patient and a health care
provider located at a distant site.
(6) "Telehealth" means the mode of delivering health care services and public health via information
and communication technologies to facilitate the diagnosis, consultation, treatment, education, care
management, and self-management of a patient's health care while the patient is at the originating
site and the health care provider is at a distant site. Telehealth facilitates patient self-management
and caregiver support for patients and includes synchronous interactions and asynchronous store
and forward transfers.
(b) Prior to the delivery of health care via telehealth, the health care provider initiating the
use of telehealth shall inform the patient about the use of telehealth and obtain verbal or
written consent from the patient for the use of telehealth as an acceptable mode of delivering
health care services and public health. The consent shall be documented.
(c) Nothing in this section shall preclude a patient from receiving in-person health care delivery
services during a specified course of health care and treatment after agreeing to receive services via
telehealth.
(d) The failure of a health care provider to comply with this section shall constitute unprofessional
conduct. Section 2314 shall not apply to this section.
(e) This section shall not be construed to alter the scope of practice of any health care provider or
authorize the delivery of health care services in a setting, or in a manner, not otherwise authorized
bylaw.
(f) All laws regarding the confidentiality of health care information and a patient's rights to his or her
medical information shall apply to telehealth interactions.
(g) This section shall not apply to a patient under the jurisdiction of the Department of Corrections
and Rehabilitation or any other correctional facility.
(h) (1) Notwithstanding any other provision of law and for purposes of this section, the governing
body of the hospital whose patients are receiving the telehealth services may grant privileges to, and
verify and approve credentials for, providers of telehealth services based on its medical staff
recommendations that rely on information provided by the distant-site hospital or telehealth entity, as
described in Sections 482.12, 482.22, and 485.616 of Title 42 of the Code of Federal Regulations.
(2) By enacting this subdivision, it is the intent of the Legislature to authorize a hospital to grant
privileges to, and verify and approve credentials for, providers of telehealth services as described in
paragraph (1).
(3) For the purposes of this subdivision, "telehealth" shall include "telemedicine" as the term is
referenced in Sections 482.12, 482.22, and 485.616 of Title 42 of the Code of Federal Regulations.
(Amended by Stats. 2014, Ch. 404, Sec. 1. Effective September 18,2014.)
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Heather MartIn
Executive Officer
CalifomlaBoard of OCC\.,lpational Therapy
2005 Evergreen Street, Suite 2250
Sacramento, CA95815-5400

Re: Consent for Occupational Therapy Telenealth Services

Dear Ms, Martin:

Trns will follow on my March 24 telephone conversation with Jeff Hanson of your office
regarding the recently revised telehealth regulations for occupational therapy. It concerns the
use of the term "Informed consent" in the regulations and a perceived qOhfllctwtthaptov'fsion in
the California Business and Professions Code that they dta. Me HanSQnsuggasted that I
present the matter to the Board in writing so that it C811analyze the issues and provide guIdance
with respect to them.

My questions center on the requirement thatan OT "obtain informed cons$nlfrolTl the patient or
client prior to delivering occupational therapyser\fices viatelehealth consistent with Section
2290.5 of the [California Business and ProfessionsjCode" [16.C.C.R§41.72(c)l, This isa clear
reference to an OT at a distant site who is provlding seNlcas to a paHentat a separate
originating site. .

The use ofthe termi'informed consent" hOiS raised (:juestionsapout the obligations that the
Board intended to place onOTs providing telehealth servioos, That term usually refers to what
a physician must obtain prior to undertaking a complex procedure with significant risks and side
effects, In that casa, the physician must provide a full ~xplanationof the patient'soondition, the
nature of the proposed procedure, the risks,complieations,Bt1d expected bel'lefit$,as well as
any alternatives, together with their risks and benefits, On the other hand.,.tt i$ notneoessary to
obtain informed consent tor procedures that are simple and common, thatare readily
understood by the typical patient. and that do not involve significant risks. In that case, the
treating practitioner can obtain simple ilcons~nt."meanit)g the patiet'lt's agr~eroent to, or
acquiescence in, the procedure after having been informed about what Is (,,'()nterriplated [see
Trumen v; Thomas, 27 Cal. 3d 285 (,1980)].

The question is whether the term "informed consent" isusoo in tbe regulatioos in thessme way
'IoA,-'" HI. "J' """,",W'~ 'I I l.J~V V~\J"""","", W'''-ol:\''~ll.~ 1•••••.•:4,.J-I•••.•.Iw ....,·...,n~t..'t'".yt I·"" ••n ,.,.111"":IV1~""I.~."u,".1 ,'V'-oII.:,.,."',"'\ ~.••.•V'V·II~.,...,tV.A

procedures. Wesuspeet that the Board did not intend to reqLlire OTs tQengage in a full
discussion with the patient prior to each and every telahea.IU11nteractlol1rogardlngthe patfent's

Hanson 8ridg~ttLLP
425 MarK(lt Street 26th F~tlor, Sal) Franc!sco.CA 94'; 05 h@)gr;{i~Jrid{l~itLcr.>n·l
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GondifiM, thl~nature of the prooedure, therisKs,conlpUcalions.i fJxpectedb.erafits,~nct
altsmative$. In Its Initi~I.$tatemEmtof. Re~$Ot'i$, the Soardpr<>PQsed to reqQlre 01"$ l'to<>btaitt $
client'sorpllltient'sCO!'1sent, prior to deli'llerin€ftelehealthservicf3's) ·Theorea$onW~sto
"irnplementElPCseetloiT 2290.5(b)· reqlliringoccupaHonal ·therapypta4titl:i:H'l~l'$tO. ootalo the
client's ..or patient'scone,ent prlQrlodeliveriog telehealth $erVice$landrnaintaitl~QCUn)~l1tatiQt1
.01that consent. ,. Netther of theseforrnulations used the phrase "infQrme(J ponsent" TheJoclj$
was on making certaIn that the ·patientwasagraeable toha.ving t.heint~raGtjQnoccurvia
telehealth rather than in petsoh, involvfngcon~el1tQfth~ kipdgi'ileoforcPq'ltnqnstraightfqrwafQ
proced ures involving no signiflcsntrisk. ..

The phr~~ing.ofthenew regu1atiomrsuggestsfhat the~oart1waoted tQ mal<ecertaln th~tti1e
OTob-tained thepatlent's consent to the usa Of teleheatth in th~lntera~tlon.AccC,}rdit",to the
regulations, the OT must obtain the patient's informed conseot"c.Qr'lsistentWtlh" Secticm 2290.5,
The ir'\tent apparently is to make csrtalnthat it,s proceS$.cQ.nfqrm~itr thereqtdtem~n:t$ iO
Section 2290.5 governing all telehealth it1teract!aHs, ••The$e.6enter. ~n.geftingthep~tieot'g
verbal consent to. the use ofteleheaith,. nather thrin of1Qbtaining th7P~tie?t'~lnfQrmeqoonsenf
to the tlnderlying medical care or treatment. Viewed in this way, theregulat!omtshooldnot be
read as requirIng the OTto cornplete·a fullinforrned consentdiscuS$Rmbeforeeach and every
telehealth encounter.

We. wouldapprechMe receiving theBoard'soplhiohregardil1QthisissU6jsothatOTs willhave
ft.rU informatiQnaoout the type of cQ!1sentJhaUl1eyare expeoted tQQotain prlortoeacll
telehealth interact/Oj"!.

Health Gar~ Provider at OriginatinQ Site

QurseCQndqu.estJon arises fromattappnreht irtCon$istenQybet\Ne$hlh~t rleW>regolafior'l$and
Section 2290.S abo~ltwho ise){pectedtoobfain thepatiemt's$ol1$$ottQtheleJehaalth
interaction, Asr'lOted,. the neWreQulatior!splac.e the obligation· orr theOTattnedistahtsile.
Section.2290.5 places it Qr,'lthe· health care proVIder .·atthe Qrlglnating'$lteH (OaLBue,&Prm,
COde§2290.5(b)1. Put together, .t!1ese provi$it>r1sralse twoquosti:(H1S, First,lhf;lY· $ugQ¢stthat
the patient mustbeatiel1deo' by al1ealthc~re provIder at theQrigl.hatih~sttfk. Second)Ul6)l
appear to require that the patIent's cQn$entb~oPtail1e<fbybottlthetreatihg OFattneq!stant
siteano' the health care· providerattheodginaUhgsite, ..

The original draft of theneWTegLlI~lti'on$ made noreferencer to$ecH9n4290~S, ..butrathf;F$tated
simply that the or at the dlstf.l!1t sUe hadtQJn¢ludedQcutn~ntatkm oftM¢On$etltInt.h~
patient's heallhre¢ord, ·10 lts. Final Statement of ReasonS', .tn~aoardexplalnedthafitwished"to
e$tabH$hancl <:Iarify [that}.a. record .mustexi$t thatthecon~Yrner b~HiCOtlS~nt~qt()reoolying
selVices via te!eh~alth.". TheintentiQnwasto require that'~the praotitioner tioeUmenl ktthe
record that he or she obta ined a verbaloonsent to receive servioesvia telehealthfrom the
CO!'lStJmer, This i$coOsistentwith the Business and Profes.sH>n$Code (BPC)Sectiotl
2290,5(b).". The focus was on the obligabonofthetreati~ OT~tthedj$ta"t~~too~tajt'land
documentJhe paHent'$ cons~~nttoth~ telehealthiDJer~tlqn.. The8t)ardf;\pp~ren~lyw~snot
anUcip~t.ingthat th~ reference to Sectiott2290.6rnight cral;lte dual consent obligations, letal6ne
lirnit the use of· taJehealth in OC(,)llpational therapytP $ihlstlqn& where the. patient wasJnthe
presenoe of a health care provider .
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Despite the ~pparef1t cQnftlet. it.shoukl·be PO$siote to reooncilethenewregtll~ti9n$Withthe
BlJsinessand Professic)t1s Code provlsitm,Th¢ref($}tEwlcell1lhe Cod~lQa h~al~h¢arepr¢vjd¢r
cart be taken as applylnQonty where theQriginatingsft~ i$;.l heatthfaciHtYQrpractition~r'$office,
This. is likely {oOccur where the telenealthlnferaetion itw~lVeSClomplexdiagnQsti9 or
telecQll'lmuniciations. (']qldpment that requires the patienttq beatt$ndedbya health oar~
professional of some kind, This is dOl.lbtle~s thenorrrl with ma,rwtelehealth It'!teractiprw,
However! it Is unHkelytope the case with oc()upatJonak therapy~wt'lich typioaHylhvolvesa
sirnph~·audio-visual connection. If that !$CQrrect, th~fellYillb~ nQheaHhoare.prQf¢!S$rQt1~litt
attendance with the patient, with the resulfthaL only the dlstant"sifeOT wiUbeina position to
obtairl the patieflt'sagreementto the u$eoft~lehealth, ··lttqa$e$Wherl;lfhereI$a~altheare
professional· at the originating site, that individualtalso$houkfobtaitfthepa:tientfs. agreemehttb
the use of telehealth before·the Interaction oi;J.ginsand.thendocQnlentitJrfthl.'il mediqalrecord,

We believe that the above. interpretaUQnWiU$~rve toimple:t,,¢ntthecory~et1tptQ-vi$ionl~the
new reg ulations, while remaining faithfu Itothereference kltheBusiness .•and f'rofess10ns Code
to obtaining qonSt:mtatthe originating· site, Wewuldappreciate recehl~n9thEfVieW$ofthe
Board on this matter-as welt as on thefirat question,

Please let me know if lean provide anyfurtherinformationre~ardlngourJnquirie$;

Very truly yours,

~~~-
ADJ:gxn

cc: Jeff Hanson
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~~
/ LEGISLATIVE INFORMATION

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140AB809&sear ...

AB-809 Healing arts: telehealth. (2013-2014)

Assem bly Bill No. 809

CHAPTER 404

An act to amend Section 2290.5 of the Business and Professions
Code, relating to telehealth, and declaring the urgency thereof, to

take effect immediately.

[ Approved by Governor September 18, 2014. Filed with
Secretary of State September 18, 2014. ]

LEGISLATIVE COUNSEL'S DIGEST

AS 809, Logue. Healing arts: telehealth.

Existing law requires a health care provider, as defined, prior to the
delivery of health care services via telehealth, as defined, to verbally
inform the patient that telehealth may be used and obtain verbal
consent from the patient for this use. Existing law also provides that
failure to comply with this requirement constitutes unprofessional
conduct.

This bill would require the health care provider initiating the use of
telehealth to obtain verbal or written consent from the patient for the
use of telehealth, as specified. The bill would require that health care
provider to document the consent.

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140AB809&sear
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This bill would declare that it is to take effect immediately as an
urgency statute.

Vote: 2/3 Appropriation: no Fiscal Committee: no Local Program:
no

THE PEOPLE OF THE STATE OF CALIFORNIA DO
ENACT AS FOLLOWS:

SECTION 1. Section 2290.5 of the Business and Professions Code is
amended to read:

2290.5. (a) For purposes of this division, the following definitions shall
apply:

(1) "Asynchronous store and forward" means the transmission of a
patient's medical information from an originating site to the health
care provider at a distant site without the presence of the patient.

(2) "Distant site" means a site where a health care provider who
provides health care services is located while providinq these services
via a telecommunications system.

(3) "Health care provider" means a person who is licensed under this
division.

(4) "Originating site" means a site where a patient is located at the
time health care services are provided via a telecommunications
system or where the asynchronous store and forward service
originates.

(5) "Synchronous interaction" means a real-time interaction between a
patient and a health care provider located at a distant site.

(6) "Telehealth" means the mode of delivering health care services
and public health via information and communication technologies to
facilitate the diagnosis, consultation, treatment, education, care
management, and self-management of a patient's health care while
the patient is at the originating site and the health care provider is at a
distant site. Telehealth facilitates patient self-management and

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320 140AB809&sear ...

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320
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caregiver support for patients and includes synchronous interactions
and asynchronous store and forward transfers.

(b) Prior to the delivery of health care via telehealth, the health care
provider initiating the use of telehealth shall inform the patient about
the use of telehealth and obtain verbal or written consent from the
patient for the use of telehealth as an acceptable mode of delivering
health care services and public health. The consent shall be
documented.

(c) Nothing in this section shall preclude a patient from receiving in-
person health care delivery services during a specified course of health
care and treatment after agreeing to receive services via telehealth.

(d) The failure of a health care provider to comply with this section
shall constitute unprofessional conduct. Section 2314 shall not apply to
this section.

(e) This section shall not be construed to alter the scope of practice of
any health care provider or authorize the delivery of health care
services in a setting, or in a manner, not otherwise authorized by law.

(f) All laws regarding the confidentiality of health care information and
a patient's rights to his or her medical information shall apply to
telehealth interactions.

(g) This section shall not apply to a patient under the jurisdiction of
the Department of Corrections and Rehabilitation or any other
correctional facility.

(h) (1) Notwithstanding any other provision of law and for purposes of
this section, the governing body of the hospital whose patients are
receiving the telehealth services may grant privileges to, and verify
and approve credentials for, providers of telehealth services based on
its medical staff recommendations that rely on information provided by
the distant-site hospital or telehealth entity, as described in Sections
482.12, 482.22, and 485.616 of Title 42 of the Code of Federal
Regulations.

(2) By enacting this subdivision, it is the intent of the Legislature to
authorize a hospital to grant privileges to, and verify and approve

Page 3 of4
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credentials for, providers of telehealth services as described in
paragraph (1).

(3) For the purposes of this subdivision, "telehealth" shall include
"telemedicine" as the term is referenced in Sections 482.12, 482.22,
and 485.616 of Title 42 of the Code of Federal Regulations.

SEC. 2. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning
of Article IV of the Constitution and shall go into immediate effect. The
facts constituting the necessity are:

In order to protect the health and safety of the public due to a lack of
access to health care providers in rural and urban medically
underserved areas of California, the increasing strain on existing
providers that occurred with the implementation of the federal Patient
Protection and Affordable Care Act, and the assistance that further
implementation of telehealth can provide to help relieve these
burdens, it is necessary for this act to take effect immediately.

http://leginfo.legislature. ca.gov Iface sib illNavClient.xhtml ?bill_ id=20 1320 140AB809&sear ...
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AGENDA ITEM 9

DISCUSSION AND CONSIDERATION OF REQUEST TO PROVIDE FAQs ON
BOARD'S WEBSITE REGARDING PROVIDING SERVICES VIA
TELEHEALTH.

Suggested FAQs provided by the Occupational Therapy Association of California are
attached for review.

Board Meeting - San Diego November 13, 2014



11/3/2014 draft 
Telehealth - Frequently Asked Questions 

The Board receives numerous questions from occupational therapists and occupational therapy 
assistants regarding telehealth. Listed below are some of the most frequently asked questions we hope 
will be helpful. We will update this section on a regular basis as questions are received. If you have a 
specific question, you may e-mail theBoardatcbot@dca.ca.gov. 

Q. What is telehealth? 
A. Telehealth, as defined by Business and Professions Code 2290.5 (a)(6) "Telehealth" means the mode 
of delivering health care services and public health via information and communication technologies to 
facilitate the diagnosis, consultation, treatment, education, care management, and self-management of 
a patient's health care while the patient is at the originating site and the health care provider is at a 
distant site. Telehealth facilitates patient self-management and caregiver support for patients and 
includes synchronous interactions and asynchronous store and forward transfers. 

Q. What are the Standards of Practice for Telehealth? 
A. An occupational therapist or occupational therapy assistant providing occupational therapy services 
via telehealth must exercise the same standards of care and same ethical standards (as set forth in 
Section 4170) as with any other mode of delivery of occupational services and consistent with Section 
2570.2(k) of the Code. 

Q. When did the Standards of Practice for Telehealth go into effect? 
A. April 1, 2014 

Q. What is required to provide occupational therapy services via telehealth in California? 
A. An occupational therapist or occupational therapy assistant providing occupational therapy services 
via teleheath to a client in California must have a valid and current license issued by the Board. 

Q. I am from out of state. Do I need a California license to provide occupational therapy services to a 
client in California? 

Yes. 

Q, Do I need to reside within the state of California in order to provide telehealth services to a client 
who resides in California? 
A. No, you are not required to reside in California but you are required to have a California license and 
follow all the provisions of California Occupational Therapy Licensure and Regulations (Title 19, Division 
39), 

Q. What is an "informed consent"? 
A. Informed consent is the process (and document) by which the occupational therapist discloses 
appropriate information to a competent client so that the client may make a voluntary choice to accept 
or refuse treatment. It originates from the legal and ethical right the patient has to direct what happens 
to his or her body and from the ethical duty of the occupational therapist or to involve the patient in her 
health care. 



Q. What are the requirements for informed consent? 
A. Before delivering occupational therapy services, an occupational therapist shall obtain an informed 
consent from a patient or client, consistent with Section 2290.5 of the Code. This section provides: (b) 
Prior to the delivery of health care via telehealth, the health care provider at the originating site (where 
the client is located) shall verbally inform the client that telehealth may be used and obtain verbal 
consent from the client for this use. The verbal consent shall be documented in the client's medical 
record. 

Q. What else must be considered before providing occupational therapy services via telehealth? 

A. Section 4172(c)(1) of the regulations requires the occupational therapist to determine whether an in
person evaluation is necessary and ensure thata therapist must be available if an onsite visit is required. 
However, Section 4172 ©(1) only requires an occupational therapist be onsite to conduct an evaluation 
if considering the criteria set forth in Section 4172(d), an in-person evaluation is warranted and 
necessary. 

Likewise, Section 4172(c)(2) of the regulations requires that an occupational therapist or occupational 
therapy assistant provide interventions in-person only if, after considering the criteria set forth in 
Section 4172(d), it is determined that in-person interventions are necessary. 
The regulations do not require an on-site occupational therapist. 

Q. How does an occupational therapist determine if an in-person evaluation or in-person 
interventions are necessary? 

A. Section 4172(d) ofthe regulations requires the occupational therapist to consider a variety of factors 
in making these decisions, including all of the following: 

1. the complexity of the patient's/client's condition; 
2. his or her own knowledge, skills and abilities; 
3. the nature and complexity of the intervention; 
4. the requirements ofthe practice setting; and 
5. the patient's/client's context and environment. 

Q. Do the requirements of Sections 4172(c) and 4172(d) effectively require that the evaluations and 
interventions take place in person? 
A. No. Section 4172(c) does not require an occupational therapist to be present, with the client, unless 
A determination was made that an in-person evaluation or interventions arewarranted and necessary. 
Section 4172(c) requires the occupational therapist, consider the factors set forth in 4172(d) to 
determine whether services, including the evaluation or interventions can be (safely and appropriately) 
delivered via telehealth or whether the evaluation or interventions should be provided in-person. The 
individual responsible for making this determination is the occupational therapist that is considering 
rendering services, including provide ng an occupational therapy evaluation and interventions, via 
telehealth 

Q. As stated above, section 4172(c)(1) of the regulations requires the occupational therapist to 
determine whether an in-person evaluation is necessary and states that a therapist must be available 
if an onsite visit is required. What if a therapist is not available to perform an onsile evaluation? 

A. While clients receiving services via telehealth may experience an increased access to care, that 



care cannot be at the risk of a patient's safety. Thus, the rationale for the requirement that the 
occupational therapist determine before providing services whether services, the evaluation, or inter 
ventions can be (safely and appropriately) delivered via telehealth or whether services, the evaluation 
or interventions must be provided in-person 

Q. As state above, section 4172(c)(2) of the regulations requires the occupational therapist to 
determine whether in-person interventions are necessary and states that if in-person interventions 
are necessary, that an on-site occupational therapist or occupational therapy assistant provide the 
appropriate interventions. What if a therapist or therapy assistant is not available to provide the 
interventions? 

A. While clients receiving services via telehealth may experience an increased access to care, that 
care cannot be at the risk of a patient's safety. Thus, the rationale for the requirement that the 
occupational therapist determine before providing services whether services, the evaluation, or 
interventions can be (safely and appropriately) delivered via telehealth or whether services, the 
evaluation or interventions must be provided in-person. 

Q. What else must an occupational therapist or occupational therapy assistant consider when 
providing services via telehealth? 

A. Section 4172(e) requires OTs and OTAs to: 
Exercise the same standard of care when providing occupational therapy services via telehealth as with 
any other mode of delivery of occupational therapy services; 

1. Provide services consistent with section 2570.2(k) of the code (???what is this) 
2. Comply with all other provisions ofthe OT practice act and regulations, including ethical 

standards set forth in section 4170 as well as any other applicable provisions of the law. 

Q. What is Section 4170 and how does that impact OT services provided via telehealth? 

A. Section 4170, the ethical standards of practice, are designed to ensure consumer protection in setting 
forth certain responsibilities of occupational therapists and occupational therapy assistants to, among ot 
her things: take reasonable precautions to avoid imposing or inflicting harm upon the client, not exploit 
clients in any manner, avoid relationships or activities that interfere with professional judgment and 
objectivity, shall collaborate with clients, caretakers or other legal guardians in setting goals and 
priorities throughout the intervention process, fully inform the client of the nature, risks, and potential 
outcomes of any interventions, obtain informed consent, respect the client's right to refuse 
professional services or involvement in research or educational activities, maintain patient 
confidentiality, perform occupational therapy services only when they are qualified by 
education, training, and experience to do so, and comply with the Occupational Therapy 
Practice Act, the California Code of Regulations, and all other related local, state, and federal laws. 
Section 4172(e)(3) reiterates that Section 4170 applies to services provided via telehealth. 

Q. Does the Occupational Therapy Association of California (OTAe) have resources regarding 
telehealth? 
A. OTAC can be contacted via their website at www.otaconline.org, or by telephone at (916) 567-7000 



Q. Does the American Occupational Therapy Association (AOTA) have resources regarding telehealth? 
A. AOTA provides additional information and resources regarding telehealth at: at www.aota., 
http://www . a ota.o rg/pra ctice/Re ha bi I itation-Disa b i lity /E me rging-N iche/Te lehea Ith .aspx or by 
telephone at (301) 652-2682. 

Q. What guidance is there for supervision of students, occupational therapy assistants, and therapy 
aides with the application of telehealth ? 

A. The Occupational Therapy Practice Act 2570.2 and Article 9. Supervision Standards (4180-4187) ifthe 
California Code of Regulations for Occupational Therapy provide guidance regarding supervision. These 
standards and guidelines should be followed regardless of method of delivery, such as telehealth. 

Q. Are there additional qualifications needed to provide telehealth services? 
A. As with all provisions of the OT practice act and regulations, including ethical standards set forth in 
section 4170, it is the responsibility of the occupational therapist or assistant to obtain and maintain 
appropriate educational and professional development in services provided to patient populations and 
across practice settings. 



AGENDA ITEM 10

DISCUSSION AND CONSIDERATION OF REQUEST FROM CA OT
FIELDWORK COUNSEL TO INCREASE THE NUMBER OF PDUs EARNED
WHEN SUPERVISING A STUDENT COMPLETING THEIR LEVEL II
FIELDWORK.

The following are attached for review:

• Section 4161, current PDU language
• Section 4161, with edits adopted in February (estimated effective date: 4/2015)
• Letter from California OT Fieldwork Council

Board Meeting - San Diego November 13, 2014



§4161. Continuing Competency

(a) Effective January 1, 2006, each occupational therapy practitioner renewing a license or certificate under
Section 2570.10 of the Code shall submit evidence of meeting continuing competency requirements by having
completed, during the preceding renewal period, twelve (12) PDUs for each twelve month period, acquired
through participation in professional development activities.
(1) One (1) hour of participation in a professional development activity qualifies for one PDU;
(2) One (1) academic credit equals 10 PDUs;
(3) One (1) Continuing Education Unit (CEU) equals 10 PDUs.
(b) Professional development activities acceptable to the board include, but are not limited to, programs or
activities sponsored by the American Occupational Therapy Association (AOTA) or the Occupational Therapy
Association of California; post-professional coursework completed through any approved or accredited
educational institution that is not part of a course of study leading to an academic degree; or otherwise meet all
of the following criteria:
(1) The program or activity contributes directly to professional knowledge, skill, and ability;
(2) The program or activity relates directly to the practice of occupational therapy; and
(3) The program or activity must be objectively measurable in terms of the hours involved.
(c) POUs may also be obtained through any or a combination of the following:
(1) Involvement in structured special interest or study groups with a minimum of three (3) participants.
Three (3) hours of participation equals one (1) POU.
(2) Structured mentoring with an individual skilled in a particular area. For each 20 hours of being
mentored, the practitioner will receive three (3) POUs.
(3) Structured mentoring of a colleague to improve his/her skills. Twenty (20) hours of mentoring equals
three (3) POUs.
(4) Supervising the fieldwork of Level II occupational therapist and occupational therapy assistant
students. For each 60 hours of supervision, the practitioner will receive .5 PDU.
(5) Publication of an article in a non-peer reviewed publication. Each article equals five (5) POUs.
(6) Publication of an article in a peer-reviewed professional publication. Each article equals 10 POUs.
(7) Publication of chapter(s) in occupational therapy or related professional textbook. Each chapter equals
10 POUs.
(8) Making professional presentations at workshops, seminars and conferences. For each hour, the
practitioner will receive two (2) POUs.
(9) Attending a meeting of the California Board of Occupational Therapy. Each meeting attended equals
two (2) POUs, with a maximum of six (6) POUs earned per renewal period.
(10) Attending board outreach activities. Each presentation attended equals two (2) POUs, with a
maximum of four (4) POUs earned per renewal period.
(d) Partial credit will not be given for the professional development activities listed in subsection (c).
(e) This section shall not apply to the first license or certificate renewal following issuance of the initial license
or certificate.
(f) Of the total number of PDUs required for each renewal period, a minimum of one half of the units must be
directly related to the delivery of occupational therapy services.
(1) The delivery of occupational therapy services may include: models, theories or frameworks that relate to
client/patient care in preventing or minimizing impairment, enabling function within the person/environment or
community context. Other activities may include, but are not limited to, occupation based theory
assessment/interview techniques, intervention strategies, and community/environment as related to one's
practice.
(g) Applicants who have not been actively engaged in the practice of occupational therapy within the past five
years completing continuing competency pursuant to section 2570.14(a) of the Code to qualify for
licensure/certification shall submit evidence of meeting the continuing competency requirements by having
completed, during the two year period immediately preceding the date the application was received, forty (40)
PDUs that meet the requirements of subsection (b). The forty PDUs shall include:
(1) Thirty-seven (37) PDUs directly related to the delivery of occupational therapy services;
(2) One (1) POU related to occupational therapy scope of practice;
(3) One (1) PDU related to occupational therapy framework;
(4) One (1) PDU related to ethical standards of practice for an occupational therapist.



§ 4161. Continuing Competency

(a) Effective January 1, 2006, each licensee renewing a license under Section 2570.10 of the
Code shall submit evidence of meeting continuing competency requirements by having
completed twenty-four (24) professional development units (PDUs) during the preceding
renewal period, or in the case of a license delinquently renewed, within the two years
immediately preceding the renewal, acquired through participation in professional development
activities.
(1) One (1) hour of participation in a professional development activity qualifies for one PDU;
(2) One (1) academic credit equals 10 PDUs;
(3) One (1) Continuing Education Unit (CEU) equals 10 PDUs.
(b) Topics and subject matter shall be pertinent to the practice of occupational therapy and
course material must have a relevance or direct application to a consumer of occupational
therapy services. Except as provided in subdivision (c), professional development activities
acceptable to the board include programs or activities sponsored by the American
Occupational Therapy Association (AOTA) or the Occupational Therapy Association of
California; post-professional coursework completed through any approved or accredited
educational institution, or otherwise meets all of the following criteria:
(1) The program or activity contributes directly to professional knowledge, skill, and ability;
and
(2) The program or activity must be objectively measurable in terms of the hours involved.
(c) PDUs may also be obtained through any or a combination of the following:
(1) Involvement in structured special interest or study groups with a minimum of three (3)
participants. Three (3) hours of participation equals one (1) PDU, with a maximum of six (6)
PDUs credited per renewal period.
(2) Structured mentoring with an individual skilled in a particular area. For each 20 hours of
being mentored, the practitioner will receive three (3) PDUs, with a maximum of six (6) PDUs
credited per renewal period.
(3) Structured mentoring of a colleague to improve his/her skills. Twenty (20) hours of
mentoring equals three (3) PDUs, with a maximum of six (6) PDUs credited per renewal
period.
(4) Supervising the fieldwork of Levell! occupational therapist and occupational therapy
assistant students. For each 60 hours of supervision, the practitioner will receive .5 PDU, with
a maximum of twelve (12) PDUs credited per renewal period.
(5) Publication of an article in a non-peer reviewed publication. Each article equals five (5)
PDUs, with a maximum of ten (10) PDUs credited per renewal period.
(6) Publication of an article in a peer-reviewed professional publication. Each article equals10
PDUs, with a maximum often (10) PDUs credited per renewal period.
(7) Publication of chapter(s) in occupational therapy or related professional textbook. Each
chapter equals 10 PDUs, with a maximum often (10) PDUs credited per renewal period.
(8) Making professional presentations at workshops, seminars and conferences. For each hour
presenting, the practitioner will receive two (2) PDUs, with a maximum of six (6) PDUs credited
per renewal period.
(9) Attending a meeting of the California Board of Occupational Therapy. Each meeting
attended equals two (2) PDUs, with a maximum of six (6) PDUs credited per renewal period.
(10) Attending board outreach activities. Each presentation attended equals two (2) PDUs, with
a maximum of four (4) PDUs credited per renewal period.



(d) Partial credit will not be given for the professional development activities listed in
subsection (c) and a maximum of twelve (12) PDUs may be credited for the activities listed in
subsection (c).
(e) This section shall not apply to the first license renewal following issuance of the initial
license.
(f) Of the total number of PDUs required for each renewal period, a minimum of one half of the
units must be directly related to the delivery of occupational therapy services, which may
include: models, theories or frameworks that relate to client/patient care in preventing or
minimizing impairment, enabling function within the person/environment or community context.
Other activities may include, but are not limited to, occupation based theory
assessment/interview techniques, intervention strategies, and community/environment as
related to one's practice.
(g) Applicants who have not been actively engaged in the practice of occupational therapy
within the past five years completing continuing competency pursuant to section 2570.14(a) of
the Code to qualify for licensure shall submit evidence of meeting the continuing competency
requirements by having completed, during the two year period immediately preceding the date
the application was received, forty (40) PDUs that meet the requirements of subsection (b).
The forty PDUs shall include:
(1) Thirty-seven (37) PDUs directly related to the delivery of occupational therapy services,
which may include the scope of practice for occupational therapy practitioners or the
occupational therapy practice framework;
(2) Three (3) PDUs related to ethical standards of practice for an occupational therapist in
occupational therapy.



The CALIFORNIA OT FIELDWORK COUNCIL (CAOTFC)

August 7, 2014

Correspondence to:
California Board of Occupational Therapy
2005 Evergreen Street, Suite 2250
Sacramento, CA 95815

The California OT Fieldwork Council is calling for an action item to be discussed by the CBOT
Board members. Upon review of the California Code of Regulations for CBOT, Article 7 Section
4161 the continuing competency (4) Supervising the fieldwork of level II OT and OTA students
states: Currently, for each 60 hours of supervision, the practitioner receives .5 POUs. Under
this competency regulation, the Fieldwork Educator(FE) is awarded a total of 4 POUs for 12
weeks of full time supervision.

Medicare has changed their requirements mandating that a FEmay not be engaged in any
other activity or treatment while their student is treating patients. NBCOT has recognized this
requirement and has responded by allowing 1 unit per 1 week of supervision for Level II
fieldwork; allowing for a maximum of 12 POUs total. California Code of Regulations for CBOT
Article 7, Section 4161 of Continuing Competency (2) allows for structured mentoring with an
individual skilled in a particular area: For each 20 hours of being mentored, the practitioner
receives three (3) POUs. In addition, ACOTE standards for off-site supervision of a student in a
site without an on-site occupational therapist, require a minimum of 8 hours of direct
supervision of the student per week of fieldwork experience. Based on the structured
mentoring formula of three (3) POUs per 60 hours of mentorship, a fieldwork educator
providing off-site supervision should receive (1.2) POU per week!

Whether you apply the NBCOT, structured skilled mentoring, or off-site formulas to calculate
POUs for fieldwork supervision, a minimum of 0 per 40 hours of direct supervision is
a reasonable award for all the time, effort, and expert rovided. The current (.5) per 60
hours of mentorship hardly makes it worthwhile for a practitioner to consider taking an OT
fieldwork student! And, in fact, we are facing an ever increasing resistance from fieldwork sites



and individual practitioners to provide fieldwork supervision to our students, especially when
facing productivity requirements of 90% or more in traditional medical model sites, which have
been the core providers of fieldwork education for our students. Finally, why should a
practitioner consider taking a student and receive four(4) PDUs for 12 weeks of active, engaged
effort, when they can sign up for an all day educational seminar (often passive reception of
information) and receive at least five (5) PDUs!!

We look forward to your response.

Sincerely,

The California OT Fieldwork Council

Please respond to:
Diane Mayfield, Ed.D., OTR/L,AFWC -Chair of the CAOTFC
Fieldwork Office: (310) 243-2694
Cell: (714) 943-5741 Fax: (310) 516-3542
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