
AGENDA ITEM 13

Discussion and consideration of amending Title 16, to addCCR
Section 4172, Standards of Practice for Telehealth.

The following are attached for review:

• Board-approved legislative proposal to amended BPC 2570.2(k) and establish
Standards of Practice for Telehealth in Occupational Therapy.

• Suggested amendments to Standards of Practice for Telehealth by AOT A.
• Article: The Telehealth Advancement Act of 2011 Opportunities for Innovation in

California.
• AB 415 (Logue), bill amending BPC 2290, to replace 'telemedicine' with 'telehealth'

and expanding 'telehealth' to all healthcare providers.
• BPC 2290.5, providing definitions and requirements for providing services via

telehealth.
• Letter from Dr. Burns, Medical Director, Karuk Tribal Health Program, requesting

the Board's assistance in moving forward with telehealth to improve service-
delivery to his patients.

• Proposed text to establish CCR Section 4172, Standards of Practice for
Telehealth.

Board Meeting June 27-28,2012
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Legislative Proposal

Amend Business & Professions Code Section 2570.2(k)

(k) "Practice of eOccupational therapy" means the therapeutic use of ploJrposefloJland
meaningfloJlgoal directed everyday life activities (occupations) with individuals. groups, or
populations to address participation and function in roles and situations in home. school,
workplace. community and other settings. Occupational therapy services are provided for
habilitation. rehabilitation, promoting and maintaining health and wellness to those who have
or are at risk for developing an illness. injury. disease. disorder. condition. impairment,
disability. activity limitation or participation restriction. Occupational therapy addresses the
physical, cognitive. psychosocial, sensory. and other aspects of performance in a variety of
contexts to support engagement in everyday life activities that affect physical and mental
health. 'Nhich engage the individloJal'sbody and mind in meaningfloJl,organized, and self
directed actions that maximize independence. prevent or minimize disability, and promote or
maintain health. well-being. and quality of life. Occupational therapy s8F\'i88Sencompasses
research. education of students. occupational therapy assessment evaluation, treatment,
education of, and consultation with, individloJalswho have been referred for occloJpational
therapy services sloJbseqloJentto diagnosis of disease or disorder (or '••••ho are receiving
occloJpationaltherapy services as part of an IndividloJalizedEdloJcationPlan (IEP) ploJrsloJantto
the federal IndividloJalswith Disabilities EdloJcationAct (IDEA)). individuals. groups. programs.
organizations. or communities.
illOccupational therapy assessment evaluation identifies performance abilities aOO
limitations that are necessary for self-maintenance, learning, work, and other similar
meaningful activities. Occupational therapy treatment is focused on developing, improving, or
restoring functional daily living skills, compensating for and preventing dysfunction, or
minimizing disability. Occupational therapy techniques that are used for treatment involve
teaching activities of daily living (excluding speech-language skills); designing or fabricating
selective temporary orthotic devices, and applying or training in the use of assistive
technology or orthotic and prosthetic devices excluding gait training). Occupational therapy
consultation provides expert advice to enhance function and quality of life. Consultation or
treatment may involve modification of tasks or environments to allow an individual to achieve
maximum independence. Services are provided individually, in groups, or via telehealth ..,ef
throloJghsocial groloJps.
(2) Occupational therapy includes. but is not limited to. performing as a clinician. supervisor
of occupational therapy students and volunteers. researcher. scholar. consultant,
administrator. faculty, clinical instructor. continuing education instructor and educator of
consumers/clients.
(I) "Hand therapy" is the art and science of rehabilitation of the hand, wrist, and forearm
requiring comprehensive knowledge of the upper extremity and specialized skills in
assessment and treatment to prevent dysfunction, restore function, or reverse the
advancement of pathology. This definition is not intended to prevent an occupational
therapist practicing hand therapy from providing other occupational therapy services
authorized under this act in conjunction with hand therapy.
(m) "Physical agent modalities" means techniques that produce a response in soft tissue
through the use of light, water, temperature, sound, or electricity. These techniques are used
as adjunctive methods in conjunction with, or in immediate preparation for, occupational
therapy services.

1



2572 BPe Standards of Practice for Telehealth in Occupational Therapy

(a) The provision of telehealth is intended to provide equitable access or increased access to
occupational therapy services, to promote independence, and to increase the quality and
standards of care when a patient or client has a disability, illness, injury or has a need for
consultative, preventative, diagnostic, wellness, or therapeutic services.
(b) The purpose of this section is to establish standards for the practice of telehealth by means of
an interactive telecommunication system by an occupational therapist or occupational therapy
assistant licensed under this chapter. The standard of care provided to patients is the same
whether the patient is seen in-person, via telehealth or telerehabilitation, or other methods of
electronically enabled occupational therapy, health care or education. Occupational therapists or
occupational therapy assistants need not reside in California, as long as they have a valid,
current and unrestricted California license.
(c) Occupational therapists must obtain verbal and written informed consent from the patient prior
to delivering health care via telehealth, and also requires that this signed written consent
statement becomes part of the patient's medical record.
(d) An occupational therapist or occupational therapy assistant licensed under this chapter
conducting telehealth by means of an interactive telecommunication system must do all of the
following:
(1) Provide services and/or treatment consistent with the practice of occupational therapy as
defined in section 2570.2(k) of the Code,
(2) Interact with the patient maintaining the same ethical standards of practice required pursuant
to Section 4170, California Code of Regulations:
(3) Comply with the supervision requirements for any licensed occupational therapy assistant
providing services under this section;
(4) Provide and ensure appropriate client confidentiality and HIPAA compliance, establish secure
connections, activate firewalls, and encrypt confidential information.
(e) For purposes of this section:
(1) "Telehealth" means the provision of health care, health information, or health education, using
telecommunications technology, other technologies using interactive audio, video, or data
communications when providing or using telerehabilitation, or via other specially adapted
equipment.
(2) "Telerehabilitation" means the provision, at a distance, of telehealth-based rehabilitation
services using various technologies including real-time videoconferencing, personal computer-
based camera usage, videophones, home-applied technology for recording and submission of
images, and includes the use of other technologies, including virtual reality videogame-based
rehabilitation systems or other virtual reality systems with haptic interfaces.
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UNDERLINED TEXT = PROPOSED NEW LANGUAGE

STRIKiOUT TIiXT = LANGUAGE PROPOSED TO BE DELETED

Add BPC 2572 Standards of Practice for Telehealth in Occupational Therapy

(a) The provision of telehealth is intended to provide equitable access or increased access to
occupational therapy services, to promote independence, and to increase the quality and standards
of care when a patient or client has a disability, illness, injury or has a need for consultative,
preventative, diagnostic, wellness, or therapeutic services.

(b) The purpose of this section is to establish standards for the practice of telehealth by means of an
interactive telecommunication system by an occupational therapist or occupational therapy assistant
licensed under this chapter. The standard of care provided to patients is the same whether the
patient is seen in-person, via telehealth or telerehabilitation, or other methods of electronically
enabled occupational therapy, health care or education. Occupational therapists or occupational
therapy assistants need not reside in California, as long as they have a valid, current and
unrestricted California license, and are treating a client in California.

(c) Prior to providing occupational therapy via telehealth, occupational therapists and
occupational therapy assistants must obtain informed consent from the client to provide
service via telehealth. The consent statement becomes a part of the client's record.
Occupational theFapists must obtain '/eFbal and wFitten infoFmed consent fFom the patient pFiOFto
deli'leFing health cafe '1iatelehealth, and also FequiFesthat this signed wFitten consent statement
becomes part of the patient's medical FecoFd.

(d) Clinical and ethical reasoning guides the selection and application of appropriate
telehealth technology necessarv to evaluate and meet client needs. As part of their clinical
reasoning, occupational therapy practitioners should consider whether the use of
technology and service provision through telehealth will ensure the safe, effective,
appropriate deliverv of services. In order to determine whether providing occupational
therapy via telehealth is in the best interest of the client. the occupational therapist must
consider the following:

(1) complexity of the client's condition;
(2) knowledge, skill. and competence of the occupational therapy practitioner;
(3) nature and complexity of the intervention;
(4) requirements of the practice setting; and
(5) client's context and environment.

(e) In the case of each client. the occupational therapist practicing telehealth is responsible
for determining
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(1) whether an in-person evaluation is necessary before beginning treatment via
telehealth, or
(2) whether during the course of treatment in-person interventions are necessary.

(fa) An occupational therapist or occupational therapy assistant licensed under this chapter
conducting telehealth by means of an interactive telecommunication system must do all of the
following:

(1) Provide services and/or treatment consistent with the practice of occupational therapy as defined
in section 2570.2(k) of the Code,

(2) Interact with the patient maintaining the same ethical standards of practice required pursuant to
Section 4170, California Code of Regulations;

(3) Comply with the supervision requirements for any licensed occupational therapy assistant
providing services under this section;

(4) Provide and ensure appropriate client confidentiality and HIPAA compliance, establish secure
connections, activate firewalls, and encrypt confidential information.

(5) Comply with best practices established by the occupational therapy profession and to national
standards according to the American Occupational Therapy Association

(ge) For purposes of this section:
(1) "Telehealth" means the provision of health care, health information, or health education, using
telecommunications technology, other technologies using interactive audio, video, or data
communications when providing or using telerehabilitation, or via other specially adapted equipment.

(2) "Telerehabilitation" means the provision, at a distance, of telehealth-based rehabilitation services
using various technologies including real-time videoconferencing, personal computer-based camera
usage, videophones, home-applied technology for recording and submission of images, and
includes the use of other technologies, including virtual reality videogame-based rehabilitation
systems or other virtual reality systems with haptic interfaces.



January 2012

The Telehealth Advancement Act of 2011
Opportunities for Innovation in California

On Oct. 7, 2011, Gov. Edmund G. Brown, Jr., signed into law the Telehealth Advancement Act of 2011
(AB 415). The Act was authored by Assemblyman Dan Logue (R, lake Wildwood) and sponsored by the
California State Rural Health Association (CSRHA). AB 415 enjoyed impressive bi-partisan support, with
four Democratic co-authors: Wesley Chesbro (D-North Coast), Cathleen Galgiani (D-Livingston), Richard
Pan (D-Natomas), and V. Manuel Perez (D-Coachella).

The Act, which went into effect Jan. I, 2012, makes significant changes
to California telehealth laws. It creates better parity between health care
services delivered via telehealth and delivered in person, and further
distinguishes telehealth as a mode of delivering services.

AB 415 removes barriers, real or perceived, that have hampered
implementation of telehealth. AB 415 creates opportunities to further
the use of telehealth, with the goal of providing better care, access and efficiencies.

A joint issue brief
from the Center for
Connected Health
Policy and the
California Telemedicine
and eHealth Center.

AB 415 does not mandate the use or reimbursement of any telehealth services by public or private
payers. Covered services, and the locations of their delivery, are still negotiated in contracts between
health plans and providers, and in public insurance programs such as Medi-Cal, the state's Medicaid
program. Nor does AB 415 change the scope of practice of any licensed health professional, or
change interstate licensure laws.

The following is an assessment by the California Telemedicine and eHealth Center (CTEC) and the
Center for Connected Health Policy (CCHP) on the impacts of AB 415.

What AS 415 Does
AB 415 replaces the terminology of ''telemedicine'' with "telehealth" in California law.
Under the old law's terminology, telemedicine was defined as the practice of medicine via live video
connections between patients and providers in separate locations, or via "data communications."
Telephone and email were explicitly excluded. As technological advances resulted in new telehealth
treatment options, this legal definition over time created unintentional obstacles to the expansion of
telehealth, and became a barrier to implementation.

In addition, while the old law referenced data communications, it did not explicitly reference in its
definitions the use of store & forward technologies, a prominent type of delivery means, as a part of
telehealth. Store & forward connects primary care providers (PCPs) and medical specialists via sophis-
ticated high speed, high definition communications systems without the patient being present. While
store & forward was allowed in a separate section of the old law, the lack of a clear and explicit pres-
ence in the definitions section created difficulties for providers seeking reimbursement for them.
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The TelehealthAdvancement Act of 2011; Oppoltunities for Innovation in California . January 2012

Telehealth, the new legal terminology, refers to the technology-enabled delivery of services, rather than a
specific medical practice. This allows for a far broader range of telehealth than the old law, and does not
limit futurejelehealtn technologies, because of its encompassing, forward-looking definitions.

AB 415 removes limits on the physical locations where telehealth delivered services
may be provided.
Under the old state law, there was no explicit restriction to the location where telemedicine could
be delivered, other than that the facility had to be licensed. However, Medi-Cal restricted delivery
and receipt of telemedicine services to four specific licensed facilities: hospitals, clinics, doctors'
offices, and skilled nursing facilities. This small list of facilities was perceived as the only locations
in which telemedicine could be provided.

AS 415 clears up the confusion on location by explicitly removing limits on the settings for tele-
health. This will allow for services delivered via telehealth to be covered, regardless of where it
takes place. For example, this can include services such as patient care management programs
that employ home monitoring devices, in-home patient medical appointments, and provider
reviews, in any location, of store & forward patient cases. However, locations for telehealth are still
subject to policies and contracts enacted by Medi-Cal and private payers.

AB 415 eliminates the ban on services provided via email or telephone being included
as ''telehealth.''
AS 415 removes the restriction on telephone and email as a part of the definition of telehealth, but
AS 415 did not mandate that services be provided in either manner, or reimbursement made for it.
Only the restriction in current law is removed.

AB 415 expands the definition of health care provider, to include all health care
professionals licensed by the State of California.
Under the old law, only these health professionals could provide services via telehealth:

• Physicians • Marriage, family and child counselors
• Surgeons • Dentists
• Podiatrists • Optometrists (in limited scope)
• Clinical psychologists

AS 415 expands this list to include all professionals licensed under the state's healing arts statute,
which also include:

• Pharmacists
• Nurse practitioners
• Physician assistants
• Registered nurses
• Dental hygienists
• Physical therapists
• Occupational therapists

• Speech and language pathologists
• Audiologists
• Licensed vocational nurses
• Psychologists
• Osteopaths
• Naturopaths
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The Telehealth Advancement Act of 2011; Opportunities for Innovation in California January 2012

The expanded definition of provider allows for a substantial expansion of licensed providers and the
corresponding service types they are able to provide via telehealth. However, reimbursement for tele-
health is still subject to policies and contracts enacted by Medi-Cal and private payers.

AB 415 allows California hospitals to use new federal rules to more easily establish
medical credentials of telehealth providers.
An amendment added to AS 415 during its legislative approval process helped clear up confusion
among California regulators over a new federal rule to streamline the process for establishing medical
credentials of telehealth providers.

The federal Centers for Medicare and Medicaid Services (CMS) issued new regulations in July 2011
that speed the approval process of medical credentials for telehealth practitioners.

The new federal regulations allow hospitals engaged in telehealth to accept the credentialing paper-
work from the telehealth provider's original facility to use in determining whether the hospital would
extend privileges to that specific provider. These new regulations make for quicker approvals of practi-
tioners, and eliminate duplicative, expensive, and often cumbersome credentialing processes.

The new CMS rules also allow sites other than hospitals, such as physician offices and ambulatory
centers, to use the same privileging by proxy approvals for telehealth services at a hospital, as long as
those services meet the hospital's conditions of practice.

AS 415 aligns California law with the new CMS regulations. The confusion among California regulators .
centered on whether existing state regulations were in conflict with the new federal rules, and hospitals
still would have to go through full state credentialing processes for all telehealth practitioners. Hospitals
may use the credentialing process outlined in CMS regulations, but it is not mandatory. Should a hospi-
tal wish to undertake the full credentialing vetting process of a telehealth provider, it may still do so.

AB 415 removes two Medi-Cal regulations viewed as restrictive to services provided
via telehealth.
AS 415 eliminated a Medi-Cal rule requiring providers to document a barrier to an in-person visit
before a beneficiary could receive services via telehealth, which was widely viewed as a disincentive
by providers to utilize telehealth.

Additionally, AS 415 eliminated the sunset date on the Medi-Cal reimbursed store & forward specialties
of teledermatology, teleopothalmology and a small set of services for teleoptometry. Reimbursement for
these services would have ended in 2013.

AB 415 changes the requirement of an additional written patient consent specifically
for telehealth delivered services to a verbal consent.
The old law required that patients sign a separate, telehealth-specific consent form prior to receiving
any type of services via telehealth. This stigmatized the field, and created an unnecessary barrier to
care. In the medical field, written consents are often viewed as the equivalent of flagging a procedure
as risky or experimental.
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The Telehealth Advancement Act of 2011: Opportunities for Innovation in California January 2012

AS 415'5 removal of a written consent establishes parity between services provided in person and
services provided via telehealth.

This provision is not a blanket removal of all written consent. It simply puts telehealth more in
alignment with services delivered in person, by eliminating the additional written informed consent
that existed in law. The new law requires that a verbal consent will still need to be obtained at the.--=::~~
originating site, prior to services provided via telehealth and the consent be documented in the
patient's medical record.

About This Issue Brief
This issue brief on the impacts of the Telehealth Advancement Act of 2011 was a joint project of
the California Telemedicine and eHealth Center (CTEC), and the Center for Connected Health Policy
(CCHP).

About CCHP
Established in 2008 by the California HealthCare Foundation, the Center for Connected Health Policy
(CCHP) is a non-profit planning and strategy organization working to remove policy barriers that
prevent the integration of telehealth technologies into California's health care system. CCHP conducts
objective policy analysis and research, develops non-partisan policy recommendations, and manages
innovative telehealth demonstration projects.
www.connectedhealthca.org

About CTEC
With more than 15 years' telehealth experience, CTEC is one of the country's leading resources for
telehealth education, expertise, and implementation guidance. A federally designated Telehealth
Resource Center, CTEC is the go-to source for unbiased information, serving healthcare providers,
health systems, clinics and government agencies. Working to make telehealth services widely
available, CTEC creates systems that make people healthier, increase access to care, improve patient
outcomes, drive down healthcare costs, and sustain a reduced-carbon economy. For more information
on CTEC, please visit www.cteconline.org.

Center for
Connected
Health Policy

CTEe
California Telemedicine

and eHealth Center
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AB 415, 'Logue, Chapter 547 of2011
As Amends The Law

SECTION 1. This act shall be known, and may be cited, as the Telehealth Advancement Act of
2011.

SEC. 2. The Legislature finds and declares all of the following:

(a) Lack of primary care providers, specialty providers, and transportation continue to be
significant barriers to access to health services in medically underserved rural and urban areas.

(b) Parts of California have difficulty attracting and retaining health professionals, as well as
supporting local health facilities to provide a continuum of health care.

(c) Many health care providers in medically underserved areas are isolated from mentors,
colleagues, and the information resources necessary to support them personally and
professionally.

(d) It is the intent of the Legislature to create a parity oftelehealth with other health care
delivery modes, to actively promote telehealth as a tool to advance stakeholders' goals
regarding health status and health system improvement, and to create opportunities and
flexibility for telehealth to be used in new models of care -and system improvements.

(e) Telehealth is a mode of delivering health care services and public health utilizing information
and communication technologies to enable the diagnosis, consultation, treatment, education,
care management, and self-management of patients at a distance from health care providers.

(j) Telehealth is part of a multifaceted approach to address the problem of inadequate provider
distribution and the development of health systems in medically underserved areas by improving
communication capabilities and providing convenient access to up-to-date information,
consultations, and other forms of support.

(g) The use of information and telecommunication technologies to deliver health services has the
potential to reduce costs, improve quality, change the conditions of practice, and improve access
to health care, particularly in rural and other medically underserved areas.

(h) Telehealth will assist in maintaining or improving the physical and economic health of
medically underserved communities by keeping the source of medical care in the local area,
strengthening the health infrastructure, and preserving health care-related jobs.

(i) Consumers of health care will benefit from telehealth in many ways, including expanded
access to providers, faster and more convenient treatment, better continuity of care, reduction of
lost work time and travel costs, and the ability to remain with support networks.



(j) It is the intent of the Legislature that thefundamental health care provider-patient
relationship cannot only be preserved, but can also be augmented and enhanced, through the use
oftelehealth as a tool to be integrated into practices.

(k) Without the assurance 0/payment and the resolution a/legal and policy barriers, thefull
potential oftelehealth will not berealized.

SEC. 3. Section 2290.5 of the Business and Professions Code is repealed.

2290.5. (a) (1) For the purposes ofthis section, "telemedicine" means the practice of health care
deliVCfy,diagnosis, consultation, treatmei1t, tral1:5ferof medical dats:;ana education using
interoctive allElio,video, or data eOB:1Il'lumcations.Neither a telephone conversation nor an
electronic mail message between a health Cafepractitioner and patient constitutes "telemediciB:e"
for purposes of this section.

(2) For pUi-posesoHms section, "interactive" means an audio, video, or data communication
inYolving a real time (synchronous) Of near real time (asynchronous) two ',.¥Bytransfer of
medical data and infoFffiEl'tion. .

(b) For the purposes of this section, "health care practitioner" has the same meaning as
"liceimate" as defiaed in pafagraph (2) of subdp.:isioa (a) of Section 805 and also includes a
person licensed as an optometrist pursuaRt ~'()Chapter 7 (commencing ••.••.4th:Section 3000).

(c) Prior to the aelivery of health care viatelemeaicine, the health Cafepraetitioner Vt"hohas
W:timateauthorit)' over the CafeorprifllL'lfj'dia~sis oftae PELtieatshaUE)btain:T,'erbadaR€l
T.vflrteninformed conSeRtfrom the patiORtor the patieR!' s lega! representatP.xe.The infermed
consent proeedure shall enst:lfethat at least all oftae foHO\.'linginformation is giv:ento the patient
or tae f3atient's legalFepfesentative;"Cfba:lly and in 'v'Jritill:g:

(1) The patien! or the paticl'lfs legal repFOSeRtatf'v':cret:ains the optiOl'lto ',Vi:tb:holdor T.vithdraw
consent at any !irne 't\~.thoutaffcctiBg the right to future care or treatment nor risking the loss or
withdrawal of any progFa:B:1:Benefitsto ,t'ihieh:the patient or thepatienf's legal fepresentative
••vould otherv••ise Be eiltitled.

(2) A description of the potefltial risks, consequences, caldbenefits oftelemedicine.

(3) All C3dstingconfidentiality protections apply.

(4) All existing la'li's regarding patieilt access to medical information and copies of medical
records apply.

(5) Dissei1'Jinationof any patient identifiable images or infomlation from the tolemedicine
interaction to resea:rchers or other entities sh:al111Otoccur v.i:thout the consent of the patient.

-(d) 2\ patient or the patient's legal representative shall sign a l{fI:'ittenstatemeRt prior to the
delivery of health CafCvia telemedieine, inElieatingthat the patient or the patient's legal



reprcsentatiYe uRderstands thc v.TitteR iB:foffBatioll provided pUfSuant to suadivisioR (a), and that
this il1fonnatioR ha:s aeen disetl:5sed vl-i-ththe health care practitioBcr, or !Tisor her designee.

(e) The '''''fitton consent statement sigBcd by the patient 01' the patient's legal representative shall
become part of the patient's medical recoro.

(f) The failme of a health care practitioner to comply '.vith this section shall constitute
U11professioa:al cORduet. Section 2314 shall not apply to this seotion.

(g) All mtisting la'n's regarding surrogate deoisiomnaking shall apply. For purposes ofthis
section, "sUfrogate deeisiomnaki:ng" means aBy decision made in the practice ofmedieine b)' a
parent or legal representati?l'e for a minor or an incapacitated or incompetent individual.

(11)Except a:spreYided in pffi:ag.l:'aph(3) of subdivision (0), this seOOoBshall Bot apply \vhen the
patient is not directly involved in the telemedieine interaetioR; for O*smple when OBoehealtl3:care
practitioner consults with aB:othel'health care praetitioner.

2290.5. (a) For purposes of this division, thefollowing definitions shall apply:

(i) This section shall Bot apply iB an energeB6J' situation in which a patient is unable to gwe
iB:formed COB:Sentand the representative of that patient is not a'railable in a timely maa:n:er.

G) This seotion shall Bot apply to a patielt ender the jurisdictiOB of the Department of
CorreetioRs or aay other correctional facility.

(Ie) This seotioR shall BOtbeeoRstFI:led to alter the, scope ofpraetiee of aay' he~~_E~~ ~vider-of
au1BeMe the deliverY"df'lleahh -eEEFe-SeMees laaselt1fig; 01' irf a l'fttfB:Ber;iiot othen't'ise
authoMed b:r law.

SEC. 4. Section 2290.5 is added to the Business and Professions Code, to read:

(1) "Asynchronous store andforward" means the transmission of a patient's medical
information from an originating site to the health careprovider at a distant site 'without the
presence of the patient.

(2) "Distant site" means a site where a health care provider who provides health care services is
located while providing these services via a telecommunications system.

(3) "Health care provider" means aperson who is licensed under this division.

(4) "Originating site" means a site where apatient is located at the time health care services are
provided via a telecommunications system or where the asynchronous store andforward service
originates.

(5) "Synchronous interaction" means a real-time interaction between apatient and a health
care provider located at a distant site.
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(6) "Telehealth" means the mode of delivering health care services and public health via
information and communication technologies to facilitate the diagnosis, consultation, treatment,
education, care management; and self-management of apatient's health care while thepatient is
at the originating site and the health care provider is at a distant site. Telehealth facilitates
patient self-management and caregiver support for patients and includes synchronous
interactions and asynchronous store andforward transfers.

(b) Prior to the delivery of health care via telehealth, the health care provider at the originating
site shall verbally inform the patient that telehealth may be used and obtain verbal consent from
the patient for this use. The verbal consent shall be documented in the patient's medical record.

(c) The failure of a health care provider to comply with this section shall constitute
unprofessional conduct. Section 2314 shall not apply to this section.

(d) This section shall not be construed to alter the scope ofpractice of any health care provider
or authorize the delively of health care services in a setting, or in a manner, not otherwise
authorized by law.

(e) All laws regarding the confidentiality of health care information and a patient's rights to his
or her medical information shall apply to telehealth interactions.

(f) This section shall not apply to apatient under thejurisdiction of the Department of
Corrections and Rehabilitation or any other correctional facility.

(g) (1) Notwithstanding any other provision of law and for purposes of this section, the
governing body of the hospital whose patients are receiving the telehealth services may grant
privileges to, and verify and approve credentials for, providers of telehealth services based on its
medical staff recommendations that rely on information provided by the distant-site hospital or
telehealtb entity, as described in Sections 482.12, 482.22, and 485.616 of Title 42 of the Code of
Federal Regulations.

(2) By enacting this subdivision, it is the intent of the Legislature to authorize a hospital to grant
privileges to, and verify and approve credentials for, providers of telehealth services as
described inparagraph (1).

(3) For the purposes of this subdivision, "telehealth" shall include "telemedicine" as the term is
referenced in Sections 482.12,482.22, and 485.616 of Title 42 of the Code of Federal
Regulations.

SEC. 5. Section 1374.13 of the Health and Safety Code is repealed.

1374.13. En) It is the iBtent of the Legislature to reeogm13e the practice oftelemedieinc 8:S a
legitimate R1eans by which an individual may receive medical services from a health care
provider 'rritJ::loutperson to perSOll contact viith the providef'.



(b) For the purposes of this section, the me8:11iagof ''telemediciae'' is as defiaea in subdivisioa
(a) ofSectioa 2290.5 oftIle Busmess a:n:aProfessioB:S Code.

(c) 05 and a:trer J8:11uary1, 1997, aD health care service plan coatraet that is issued, ameooed, or
renewed shall require face to face contact bet'Yveeaa health care provider and a patient for
services appropriately provided wough telemedicine, subject to all teans and eoaditions of the
contract agreed upon bev.veen the enrollee 01' subscriber aBd the 1'18:11.The requiremeat oHms
subdivision shall be operative for health care service pl8:11contracts v~'iththe Medi Cal maBaged
care program only to the ffictent that both of the follo\vmg apply:

(1) Telemedicine services are covered by, and reimbursed under, the Medi Gal fee for service
program, as provided m subdivisioB (0) of Section 14132,72.

(2) Medi Gal contracts 7,\'ithhealth care service plans a'!:'eaB'lCl3dedto add coverage of
tolOffiedieine sCi"vicesaBd make any appropriate capitation rate adju5tl'flCfitS.

Ed) Health cafe service plans shan Ret be required to pay fol' oonsu!.tatioa provided by the health
care provider by te1ephoa.e or facsimile machffies.

SEC. 6. Section 1374.13 is added to the Health and Safety Code, to read:

1374.13. (a) For the purposes of this section, the definitions in subdivision (a) of Section 2290.5
of the Business and Professions Code shall apply.

(b) It is the intent of the Legislature to recognize the practice of telehealth as a legitimate means
by which an individual may receive health care services from a health care provider without in-
person contact with the health care provider.

(c) No health care service plan shall require that in-person contact occur between a health care
provider and apatient before payment is made for the covered services appropriately provided
through telehealth; subject to the terms and conditions of the contract entered into between the
enrollee or subscriber and the health care service plan, and between the health care service plan
and itsparticipating providers or provider groups.

(d) No health care service plan shall limit the type of setting where services areprovided for the
patient or by the health care provider before payment is made for the covered services
appropriately provided through telehealth, subject to the terms and conditions of the contract
entered into between the enrollee or subscriber and the health care service plan, and between

. the health care service plan and itsparticipating providers or provider groups.

(e) The requirements of this subdivision shall also be operative for health care service plan
contracts with the department pursuant to Article 2, 7 (commencing with Section 14087.3),
Article 2.8 (commencing with Section 14087.5), Article 2.81 (commencing with Section
14087.96), or Article 2.91 (commencing with Section 14089) of Chapter 7, or Chapter 8
(commencing with Section 14200) of, Part 3 of Division 9 of the Welfare and Institutions Code.



(f) Notwithstanding any other provision, this section shall not be interpreted to authorize a
health care service plan to require the use cf telehealth when the health care provider has
determined that it is not appropriate.

SEC. 7. Section 10123.85 of the Insurance Code is rep~aled.

10123.85. Ea)It is the intent ofth:e Legislature to recogl1i~ethe practice oftelemedieine as a
legitimate means by l.vhichail individual may receive medical services fi:om a h.ealth care
provider without person to person contact with the pmvidcf.

(b) POf the purposes of this section, the meaning of ''telemedicinc'' is as dermed in subdivision
(a) of Section 2290.5 ofilie Business and Professions Code.

(c) On and aftcr January 1) 1997. no disability insuranoe contract that is issued; amended, or
rcncINedfor hospital, medical, or surgical coverage shall require face to faee contact bet\veen a
health care provider and a patient for services appropriately provided through telomedioinc,
subject to all terms and conditions ofthe contraet agreed upon between the policyholder or
contractholder and the insurer.

Ed)Disability insurers shall not be required to pay for consultation provided by the health care
provider by telephone or facsimile machines.

SEC. 8. Section 10123.85 is added to the Insurance Code, to read:

10123.85. (a) For purposes of this section, the definitions in subdivision (a) of Section 2290.5 of
the Business and Professions Code shall apply.

(b) It is the intent of the Legislature to recognize thepractice oftelehealth as a legitimate means
by which an individual may receive health care services from a health care provider without in-
person contact with the health care provider.

(c) No health insurer shall require that in-person contact occur between a health care provider
and apatient before payment is made for the services appropriately provided through telehealth,
subject to the terms and conditions of the contract entered into between the policyholder or
contractholder and the insurer, and between the insurer and itsparticipating providers or
provider groups.

(d) No health insurer shall limit the type of setting where services are provided for the patient or
by the health. care provider before payment is madefor the covered services appropriately
provided by telehealth, subject to the terms and conditions of the contract between the
policyholder or contract holder and the insurer, and between the insurer and its participating
providers or provider groups.

(e) Notwithstanding any other provision, this section shall not be interpreted to authorize a
health insurer to require the use oftelehealth when the health care provider has determined that
it is not appropriate.



SEC. 9. Section 14132.72 of the Welfare and Institutions Code is amended to read:

14132.72. (a) For purposes of this section, the definitions in subdivision (a) of Section 2290.5 of
the Business and Professions Code shall apply.

W (b) It is the intent of the Legislature to recognize the practice oftelemedicme telehealth as a
legitimate means by which an individual may receive medical health care services from a
health care provider without person to person in-person contact with the provider.

(b) For the p1:1:I:pososofthis section; "tclernedicH'l:e" and "ifrteraethtc" are defined as those terms
are defiflCd m sHbdivision (a) of Section 2290.5 of the Busmess El:BdProfessions Code.

(c) 8i In-person Commencing Jl:Ily 1, 1997, faee to faee contact between a health care
provider and a patient shall not be required under the Medi-Cal program for services
appropriately provided through telemedieine, telehealth, subject to reimbursement policies
developed adopted by the Medi Cal program department to compensate a licensed health care
providers provider who provide provides health care ser/iees, services through telehealth that
are otherwise oO~leredby the Medi Cal program, thFol:lgfttelemediciBe. 'The aadio and viSHal .
tolemadicine sys:tem used shall, at a min:imtHn,have ilia capability of1:neatiBg the proced-aral
definition of the Clffi'ent Prooedl:lf'al TeffE.:i:aolog)"Fourth Bdition (CPT 4) codes which represent
the service provided thFOHgh telemedicine. The teleeoffii:nl:lfl:ieations eqHipment shall be of a ~.Tel
of q~ty to adequately oomplete all BeCeSSe!)"components to doc1:H33:entthe le¥el of service for
tae CPT 4 code billed. If a periphera:l diagBostie scope is requi-red to assess the patient, it shall

. provide adoqHate resok:ttiofl or audio quality fOi' deeisio:amakii1:g. reimbursed pursuant to the
Medi-Cal program. Nothing in this section or the Telehealth Advancement Act of 2011 shall be
construed to conflict with or supersede the provisions of Section 140913 of this code or any
other existing state laws or regulations related to reimbursement for services provided by a
noncontracted provider.

(d) The department shall repOlt to 'ERe appropriate co'fB:lHitteesof tll€ Legislatl:lre, by JBtll:l:&t)'
1, 2000, on tlle applieatioR oftelemedieiRe to provide hm:il€ aeafth care; emeFgCBey care; aiotical
and intenshte care, ineludiHg IieORatal care; psyelriatrie 6"t'aluatiOR;psyehotherapy; Btld medical
ffiaRB:gemCRtas potential Medi Call3en:e:fits. not require a health care provider to document a
barrier to an in-person visit for Medi-Cal coverage of services provided via telehealth.

EEIj (e) The Medi Cal program shall not be required to pay fur cOnsultatiOB provided For the
purposes of payment for covered treatment or services provided through telehealth, the
department shall not limit the type of setting where services are provided for the patient or by
the health care pro •••.ider by telephone or faesimile macmnes. provider.

(f) Nothing in this section shall be interpreted to authorize the department to require the use of
telehealth when the health care provider has determined that it is not appropriate.

(g) The Medi Cal progrlIDl shall Plli'S'liCpiiovatc or federal fu:ad:irlg to eonduet an eva1:uatioR of
'ERe eost effeetivCfless ffi1dquality of health care pro-r,ided throagB. telemcdieine by those
providers 'liho a:re fcireblJi'Scd for telemedieme services 13" ilia program, Notwithstanding

~ 

~ 



Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code, the department may implement, interpret, and make specific this section by
means of all-county letters, provider bulletins, and similar instructions.

SEC. 10. Section 14132.725 of the Welfare and Institutions Code is amended to read:

14132.725. (a) Commencing July 1,2006, to the extent that federal financial participation is
available, face-to-face contact between a health care provider and a patient shall not be required
under the Medi-Cal program for teleophthalmology and teledermatology by store and forward.
Services appropriately provided through the store and forward process are subject to billing and
reimbursement policies developed by the departInent.

(b) For purposes of this section, "teleophthalmology and teledermatology by store and forward"
means an asynchronous transmission of medical information to be reviewed at a later time by a
physician at a distant site who is trained in ophthalmology or dermatology or, for
teleophthalmology, by an optometrist who is licensed pursuant to Chapter 7 (commencing with
Section 3000) of Division 2 of the Business and Professions Code, where the physician or
optometrist at the distant site reviews the medical information withoutthe patient being present
in real time. A patient receiving teleophthalmology orteledermatology by store and forward shall
be notified of the right to receive interactive coi:nmunication with the distant specialist physician
or optometrist, and shall receive an interactive communication with the distant specialist
physician or optometrist, upon request. If requested, communication with the distant specialist
physician or optometrist may occur either at the time of the consultation, or within 30 days of the
patient's notification of the results of the consultation. lfthe reviewingoptometrist identifies a

. disease or condition requiring consultation or referral pursuant to Section 3041 of the Business
and Professions Code, that consultation or referral shall be with an ophthalmologist or other
appropriate physician and surgeon, as required.

(c) Notwithstanding Chapter 3 .5 (commencing with Section 11340) of Part 1 of Division 3 of
Title 2 of the Government Code, the department mayimplement, interpret, and make specific
this section by means ofall ...county letters, provider bulletins, and similar instructions.

(d) On or before January 1, 2008, the department shall reportto the Legislature the number and
type of services provided, and the payments made related to the application of store and forward
telemedicine as provided, under this section as a Medi-Cal benefit.

(0) The health Cafe provider shall cOO1Ply'lAth the iBferm:cd eonseRt p:1:'ovisiensof subdivisions
.(0) to (g), inell:lsP.<e,of, 8ftd subdivisions (i) and G) of, geetiofl2290.5 of the BU:5iB.ess8:fld
Professions Code v,.hen a patient recch,res teleophtha:lmology or teledermatology by store rmd
foFNfli·d.

(n TIns section shall remaiR iR effeet OBf)" until J£li1l:lary1,2013, 8:fldas ofillat da~e is repealed,
unless a la~er enacted statute, that is enacted before January 1,2013, deletes or extends tha~date.

SEC. 11. No reimbursement is required by this act pursuant to Section 6 of Article X11IB of the
California Constitution because the only costs that may be incurred by a local agency or school



district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Sectton 6 of
Article XIIIB of the California Constitution.





BPC 2290.5.

(a) For purposes of this division, the following definitions shall apply:
(1) "Asynchronous store and forward" means the transmission of a patient's medical information

from an originating site to the health care provider at a distant site without the presence of the patient.
(2) "Distant site" means a site where a health care provider who provides health care services is

located while providing these services via a telecommunications system.
(3) "Health care provider" means a person who is licensed under this division.
(4) "Originating site" means a site where a patient is located at the time health care services are

provided via a telecommunications system or where the asynchronous store and forward service
originates.

(5) "Synchronous interaction" means a real-time interaction between a patient and a health care
provider located at a distant site.

(6) "Telehealth" means the mode of delivering health care services and public health via
information and communication technologies to facilitate the diagnosis, consultation, treatment,
education, care management, and self-management of a patient's health care while the patient is at the
originating site and the health care provider is at a distant site. Telehealth facilitates patient self-
management and caregiver support for patients and includes synchronous interactions and
asynchronous store and forward transfers.

(b) Prior to the delivery of health care via telehealth, the health care provider at the originating site
shall verbally inform the patient that telehealth may be used and obtain verbal consent from the
patient for this use. The verbal consent shall be documented in the patient's medical record.

(c) The failure of a health care provider to comply with this section shall constitute unprofessional
conduct. Section 2314 shall not apply to this section.

(d) This section shall not be construed to alter the scope of practice of any health care provider or
authorize the delivery of health care services in a setting, or in a manner, not otherwise authorized by
law.

(e) All laws regarding the confidentiality of health care information and a patient's rights to his or
her medical information shall apply to telehealth interactions.

(f) This section shall not apply to a patient under the jurisdiction of the Department of Corrections
and Rehabilitation or any other correctional facility.

(g) (1) Notwithstanding any other provision of law and for purposes of this section, the governing
body of the hospital whose patients are receiving the telehealth services may grant privileges to, and
verify and approve credentials for, providers oftelehealth
services based on its medical staff recommendations that rely on information provided by the distant-
site hospital or telehealth entity, as described in Sections 482.12,482.22, and 485.616 of Title 42 of
the Code of Federal Regulations.

(2) By enacting this subdivision, it is the intent of the Legislature to authorize a hospital to grant
privileges to, and verify and approve credentials for, providers oftelehealth services as described in
paragraph (1).

(3) For the purposes ofthis subdivision, "telehealth" shall include "telemedicine" as the term is
referenced in Sections 482.12, 482.22, and 485.616 of Title 42 of the Code of Federal Regulations.
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Steve Burns MD
Medical Director, Karuk Tribe

64236 Second Avenue, Happy Camp, CA, 96039
sbumsmd@karuk.us
phone: 5304935257

fax: 530 493 5270

May 10, 2012

Heather Martin, Executive Officer
CA Board of Occupational Therapy
2005 Evergreen Street, Ste. 2050
Sacramento, CA 95815

Dear Ms. Martin,

I am Steve Burns MD, Medical Director of the Karuk Tribe. I am writing to you because my
patients need your assistance.

We operate two rural health clinics, serving all the people, Native and non-Native American
alike, who live along a remote and isolated stretch of the mid-Klamath River, as it winds across
the top of the Stale of California. (Approximately 3000 people, 50% Native American).

Our main mid-River clinic is located in Happy Camp, California which is the ancestral home of
the Karuk Tribe. In the ten years I have been Medical Director here, only a handful of my
patients in Happy Camp have ever received rehabilitation services.

To reach our nearest Hospital, Fairchild Medical Center, requires a 150 mile round trip along a
twisting, river road. Fifty percent of my patients are below poverty level, and have no money for
such a trip, let alone three times a week. For them, Fairchild Medical Center may as well be
located on the Moon. Even if transportation were feasible, the good of Rehabilitation Therapy
would often be completely negated by three hours of bouncing and twisting along the River
Road.

Yet my patients suffer strokes, back injuries, extremity injuries, have cerebral palsy,
quadriplegia, multiple sclerosis, just like any other population. For the ten years I have been here
I have seen Rehabilitation Services as the biggest unmet need for our patients. For the last
several years we have made extensive use of Tole-Medicine to provide specialist consultation for
our patients. The ability to see a specialist that would otherwise have been a six of eight hour
drive away has been a wonderful boon for our patients,

I have hoped that someday Rehabilitation services might be provided via Tele-Medicine as well.
And now that the CMS and the State of California have changed their regulations to allow Tele-
Rehabilitation, I feel that goal is, at last, achievable.

The administration at Fairchild Medical Center (FMC) and the Karuk Tribal Health Program
wish to provide a Mobile. Tele-Rehabilitarion vehicle that would operate along this mid-Klamath

mailto:sbumsmd@karuk.us
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River corridor; bringing for the first time ever, rehabilitation services to the people living in the
little hamlets and towns along tins corridor.

FMC offers excellent Rehabilitation Services; and the Karuk Tribe has extensive experience in
Tele-Medicine. We are ready to put such an effort together, but we need your help.

We need the OT Board to promulgate regulations or amend the OT Practice Act to allow for
operation and supervision of Rehabilitation Services via Tele-Rehabilitation. The practitioners
that are licensed by your Boards look to you to provide the regulatory framework under which
they can bring such services to a population that desperately needs them.

Iwould ask that your respective Boards amend its regulations or statues as necessary. We can
then build upon them a pilot program that will not only help our patients, but can serve as a
model program to bring much needed services to small rural communities everywhere.

Very Respectfully Yours, ynD
Steve Burns MD

~003/003



California Board of Occupational Therapy
Department of Consumer Affairs

Title 16. Division 39, California Code of Regulations

PROPOSED LANGUAGE

All new language. Text that is underlined is for formatting purposes only.

ARTICLE 8. Ethical Standards of Practice

Add section 4172 Standards of Practice for Occupational Therapy via Telehealth

§ 4172. Standards of Practice for Telehealth.

(a) In order to provide occupational therapy services via telehealth as defined in Section 2290.5 of

the Code, an occupational therapist or occupational therapy assistant in this State or providing

services to a patient or client in this State must have a valid and current license issued by the Board.

(b) An occupational therapist or occupational therapy assistant must exercise the same standard of

care when providing occupational therapy services via telehealth as with any other mode of delivery

of occupational therapy services.

(c) An occupational therapist must obtain verbal and 'i'/ritten informed consent from the patient or

client prior to delivering occupational therapy services via telehealth. This signed written consent

statement shall be made part of the patient's or client's medical record.

(d) An occupational therapist or occupational therapy assistant providing occupational therapy

services via telehealth must:

(l) Provide services consistent with the practice of occupational therapy as defined in section

2570.2(k) ofthe Code; and

(2) Comply with all other provisions of the Occupational Therapy Practice Act and its attending

regulations, including the ethical standards of practice set forth in section 4170, as well as any other

applicable provisions of law.

Note: Authority Cited: Business and Professions Code section 2570.20. Reference: Business and
Professions Code sections 2290.5 and 2570.20.
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